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Court of Appeals of the District of Cplumbia 


Xo. 5011. 

John A. Loktschki: & Emil C. Loktsciikr, Execil 

Appellants, 

vs. 

_ i 

Commissionki: ok Internal Revenue. I 


tors, &c., 


1 


Dock<*t Xo. 1432.). 


John Loetscuer A Kmii. Loetscii er, Executors of Christian 

Loetscuer, Petitioner, I 


vs. 


Commissioner of Internal Kevenue, Respondent. 

i 

Appearances : 

For Taxpayer: F. AV. McReynolds. Esq. I 

For Comm']’: Frank Horner, Esq., A. II. A1 array, Esq. 


1926. 
Apr. 24. 
May 1. 
May l. 
May 18. 
June 4. 

July 21. 
Aug. 18. 


1928. 
Feb. 20. 
Apr. 17. 


Pocket Entries. I 

Petition received and filed. j 

Copy of petition served on Solicitor. j 

Notification of receipt mailed taxpayer, j 

Answer filed bv Solicitor. 

• J 

Copy of answer served on taxpayer, assigned to 
General Calendar. j 

Stipulation to take depositions filed. 

Depositions filed. (Dr. J. R. Guthrie, et ^1.) 

| 

I 

Hearing set April 17, 1928. 

Hearing had before Mr. Phillips. 30 days to file 
briefs. 


1—5011a 
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May 
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to Oct. 1, 1929 tor prepa- 
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June 


Julv 
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ration ni* evidence and transmission of record 
tiled h\ taxpayer. 

d. Order enlarging time to Oct. 1. 1929 for prepara¬ 
tion <>i evidence and delivery of record papers, 
ei 1 1 ered. 

2. Agreed statement ol o\ idonee 1 odlied. 

S. Agreed statement ot evidence approved and tiled. 


Xow, duly 12. 192*.'. tiie foregoing docket entries certified 
from the record a> a true copy. 

[Seal l . S. Hoard of lax Appeals.] 

B. I). GAMBLE, 

('la'/: l . N. Hoard ot 1 ax Appeals. 
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Filed April 24. 1926. 

United States Hoard of Tax Appeais. 
Docket No. 1432o. 


Appeal of John A. Loktsciiki: and Fmu. C. Loetscher, 

Fxecutors of Christian Loetsclier, Deceased. I Dubuque, 

Iowa. 

Petition. 

The above named taxpayers hereby appeal fnjrn the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter MT-FT-( ’i.-3bS2-J(; (|uled Feb¬ 
ruary 11, 1926, a copy of which is hereto attached, and as 
the basis of their appeal set forth the following: 

1. Taxpayers arc* the executors under the will!of (’hris¬ 
tian Loetsclier, deceased. late of Dubuque, Iowa, j 

2. The deficiency letter was mailed to taxpayers Febru¬ 
ary 11. 1926. 

3. The taxes in controversv are Fstate Taxd 


(•state of said Christian Loetsclier, deceased, an 


s on the 
1 are for 


owed bv 


$14,931.92, the entire amount <>f which is in controjvcrsv. 

7 r _ # # # j ; 

4. 'The determination of tax contained in said Ueliciencv 

i • 

letter is based upon the following errors: 

a. Disallowance* of executors* commission ah 

i 

laws of Iowa. 

/>. Certain transfers of personal property maqe by the 
deceased without valuable consideration and wi|thin two 
years of his death were held by the Commissionelr to have 
been made in contemplation of d<*at!i. 

r. Increases in value of corporation stocks. 

b. The facts upon which taxpayers, rely as the 
their appeal, are as follows: 

Christian Loetsclier, the deceased, started as a cabinet 
maker, and gradually achieved a fortune, pi 
through his efforts in building up tin* Farlev A 1 
Manufacturing Company. lie married early, and 
the father of eiirht children, all still liviiur, all mar 


basis of 


inci pally 
r oet seller 
it became 
ied with 

children of their own, and all a credit to their father. 
During his early life Christian I.oetscher had severe 
struindes, and whmi his children wore voiunff was 
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unable to give them the educational and other advantages 
he would have liked them to have. lie was determined 
that his grandchildren should fare better, and early began 
making substantial gifts to his children which he kept up 
systematically. For example: < >n the 21>t birthday of 
each child, beginning November 12.*>. 1S94. he gave to each 
one the sum of $.*>,000. On January 4, 1011. he gave to each 
child the sum of $4,000. On January 17. 1014, he gave to 
each child the sum of $1,000. ()n January 20. 1015, he gave 

each child $1,000. On April 15, 1010, he gave to each child 
the sum of $15,000. And on February 10-21, 1021, he gave 
to each child $25,000. A total in gifts <>f $.*102,000. When 
the last gifts were made, all the eight children were mar¬ 
ried with families of their own. as follows: John A., son. 
five children, ranging in age from 0 to 24 years, with one 
in college: F. W. Loot seller, son. had three children, rang¬ 
ing in age from 5 to 10 years, with two in college: F. (’. 
Loetscher, son. had four children, ranging in age from S 
to 17 years, with two in college: Mrs. Funk, daughter, had 
three children, ranging in age from 0 to 24 years, with 
two in college: Mrs. Bardill, daughter, had three children 
ranging in age from 5 to 10 years, with one in college: 
Mrs. E. C. Laehner, daughter, had three children, ranging 
in age from 9 to 15 years with one in college: Ben Loet¬ 
scher, son, had one child, age 9 years: and Arnold Loet¬ 
scher, son, had two children aged 2 and 0 years. His gifts 
were thus peculiarly opportune to carry out his desire that 
his children should not only have sonic financial ease, but 
also be able to give his grandchildren the educational and 
other opportunities he himself had lacked and which he had 
not been able to give to his own children to the extent lie 
wished. 

Christian Loetscher was of robust health during most of 
his life,dicing active in business, church and family 
5 affairs up to within three months of his death, when 
his last illness began. I util long after the transfers 
of February, 1921, he rarely called on the services of a 
physician. Ilis only complaints were a bunion on a great 
toe, and a slight rheumatism, neither of which was regarded 

by him as serious. If lie was suffering from anv of the 

*- • 

other troubles mention- in the deticiency letter at the time 
of the transfers, it was wliollv unknown to him. He was 
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cheerful and lmsv until Iona: after said transfers were 
made, and neither plivsicallv or mentallv gave ahv indica- 
lion of a thought of impending* death. 

h. Taxpayers returned -,7d() shares of the common stock 

of Farh*y cy Loetscher Manufacturing: Co. at par, and the 

Commissioner increased the value to $29(1,700; 'and thev 

returned 9(> shares of the stock of the Loetsclier-Kvan, 

Realtv Co. at par and the Commissioner increased it to 
• * 

$9,000. Those companies were close corporations, the 
stocks were not listed on am* exchange, there were* no sales 

• . v . • i 

thereof at or about the time of Christian LoetscheiFs death, 
and there was no general market for the sale! thereof. 
While ihe earnings of these corporations were gjood. this 
was due in large measure to tin* ability, standing, services 
and advice of Christian Loelseller, and it could n(>t be ex¬ 
pected that such stocks would have any great//or Viilue than 
par after his death. 

b. Taxpayers, in support of their appeal, rely Jipon the 
following proposition of law: 

The presumption of the statute 4 that a transfe^ within 
two years of death is made in contemplation of jdeatli is 
merely prima facie and may be overcome by projper evi¬ 
dence to the contrary. | 

Therefore, taxpayers pray that this Board may ljear and 
determine their appeal. 

(Signed) F. W. McRFYXOLI)^. 

Attorney for Taxphyers. 

I 

(') State of Iowa, 

Co mil if of Dubuque. s.< : 

.John A. Loel seller ami Fanil C. Loetscher, being duly 
sworn, say that they are the executors of Christian Loet- 
scher, deceased: that they have read the foregoing petition 
and are familiar with tin* statements therein contained, and 
that the facts therein stated are true except such facts as 
are stated upon information and belief, and those facts 
they believe to be true. 1 

(Signed) 

(Signed) 


JOHN A. LOKTSC1IERJ 
E. (EMIL) C. LOETSOl'lER. 


Sworn to before me this 21 dav of April, 192f). ( 

(Signed) JOHN G. CHALMERS. 

Notary Public . 
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rVy/>// nf J)> fictritc// l.t fii r. 


MT-KT-< T-J.”>sJ-J(i. |)isirirt of Iowa. 
Kstate ot ( hristian Loetscher. 

Date of (loath: Mav 10. IdJ'J. 
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been snf'r.'riny with at, enlar-cd spleen, rheumatism, and 
•""! l! ' - iin,! !l " "b-er "I* bis areal toe. wliicl refused 

hoal , llp ,ia, ‘* ,l! ' '“is deal!,. In addition t„ the 

l 1 "' lv,, ° r<1 dlseloses that the decedent sllffejvd from 
nephritis a weakness of t!,e heart, and from arteniosclero- 
si>. anil that at times he had severe vomitin- spells. One () f 

,lu ‘ '»*'<iiones administered to the decedent during his ill- 
ness \\as digitalis, a well known heart treatment. The 
conditions as above described continued in a progressive 
orm down to tile date of Ids death. The decedent was 
tally advised as 1 o the nature of his ailments aid for a 
jrivater portion of the time during wiiieh he was ill was 
attended by a nurse and for a short lime was attended bv 
two nurses. In view of the aforestate.l facts, the Bureau 

holds that the transfers were made in contemn].-tion of 
< leal Ji. 

Pursuant to the tore-nine UTOss ..state is determined 

to he is.TI.PtfJ.O?: the deductions s,-, 4 . ,| |( , net 

estate sdisi.tMS.:,:;. ):1X o) - „. hi( . h • 

As a tax of siA-l'dAb was paid on tie basis 
°1 1i)(» return, 11 1 <‘ deficiency i;>>; is ^14.!).')! M2 

'I'he deficiency tax in-rein shown, or such part thereof, if 
any. as may he ultimately assessed, will bear interest at the 
rale ot ten per centum p,-r annum from and afjer one 
month after notice and demand i>v the Collector untiil paid 
in accordance with the provisions of Section 407 of the' 
Revenue Act of jjrji. 

b In accordance with the provisions of Title ill 

,>art J- "I the lievenne Act of 19:14. you are allowed 
sixty days trom the date of mailing' of this letter | within 
which to file an appeal to the Board of Tax Appeals, con¬ 
testin'? in whole or in part, the correctness of this ditermi- 
nation. 

'Where a taxpayer lias been id von an opportunity to ap- 
pea I t o the Board of Tax Appeals, and has not done so 
within the sixty days prescribed, and an assessment has 
been made, or where a taxpayer has appealed, and an as- 
sessnmut in accordance with llie final decision on surdi ap- 
P°al has been made, no claim in abatement in respect to 
any part of a deficiency will be entertained. 

Ft you acquiesce in Ibis determination, either in whole 
o] in part, and do not desire to file an appeal from the find- 
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i 1114 s. you are requested to sign the enclosed agreement 
consent ing to the assessment of the deficiency resulting 
therefrom, and forward it to the Commissioner of Internal 
Revenue. Washington, D. C„ marked for the attention of 
the Instate Tax Division, Miseollaneous Pax lHit. 

If you desire to appeal from the action of the Bureau as 
disclosed in this letter, your appeal should he addressed 
direct to tin* l nited States Board of Tax Appeal-. Carle 
Building, 1 *»th & H Streets, Northwest, Washington. 1). C. 

Respect fully. 

H. II. BLAIR. 

i /Tr . * • 

( o huh tssi oh* r. 

Now. July 12, 1929. the foregoing petition certified from 
the record as a true copy. 

[Seal I\ S. Board of Tax Appeals. | 

B. D. GAMBLE. 

Clerk l . S. Bonn! of 7 <ix A ppmls. 
Filed Mav 18, 192f>. 
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United States Board of 'fax Appeals. 

Docket Xo. 1432a. 

Appeal of John A. Loktschku and Emil C. Loktscuer, 
Executors of Christian Loetseller. Deceased. Dubuque, 
Iowa. 

Ansuer. 


The Commissioner of Internal Revenue, hv his attornev, 
A. \Y. Gregg. General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of the above named tax¬ 
payer. admits and denies as follows: 

1. Admits the allegations contained in Paragraph 1 of 
the petition. 

2. Admits the allegations contained in Paragraph 2 of 
the petition. 

3. Admits so much of Paragraph 3 of the petition as 
alleges that the taxes in controversy are estate taxes on 
th§ estate of Christian Loetscher, deceased, and denies all 
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other allegations contained in the said Paragraph 3 of the 
petition. 

4. Denies that the (’ommissioner, in determining the 
delieioney, committed error as alleged in Paragraph 4 of 
the petition. j 

4. (c) Admits that tin* Commissioner, in determining 
the deficiency did not allow a deduction on account! of exccu- 
tors commissions, hut denies that in disallowing such 
10 deduction error was committed. j 

4. (b) Admits that the Commissioner, jin deter¬ 
mining the deficiency, included in tin* gross estate it he value 
of certain property transferred by the decedent within two 
years of his death upon the basis that such transfers were 
made by the decedent in contemplation of death, ljut denies 
that the inclusion in the gross estate of the valu(» of such 
transfers constituted an error of the Commissionbr. 

r 

4. (r) Admits that the Commissioner, in dctermjining the 
deficiency increased the value of certain corporation stock, 
but denies that such increase bv the Commissioner con- 
stituted an error. 

f). Admits so much of the lirst two paragraphs jof Para¬ 
graph b of the petition as alleges that the decedent made 
gifts to each of his children on February 19th and 21st, 
1921, and denies all other allegations contained injthe said 
first two paragraphs of Paragraph b of the petition. 

b. (b) Admits so much of subdivision (b) of Paragraph 
b of the petition as alleges (1) that tin* taxpaye *s Returned 
2 ,7GO shares of the common stock of Farley cV Lbetscher 
Mfg. Co. at par, and the Commissioner increased the value 
thereof to $296,700; (2) that the taxpayers returned 96 
shares of tin* stock of the Loetscher-Rvan Realty iCo. and 

- • i 

that the Commissioner increased the value thereof, land (3) 
that the earnings of these corporations were gobd, and 
denies all other allegations contained in the saicj subdi¬ 
vision (b) of Paragraph b of lie* petition. 


11 


Propositions of Law. 


I 

Under the provisions of Section 402 (r) of the Revenue 
Act of 1921, there should be included in the gross] estate 
the value of all property transferred by the decedent in 
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contemplation of or Intended to take effect in possession 
or enjoyment at or after death. 

Under tin* provisions of Section 403 (a) (1) of the Rev¬ 
enue Act of ld21 there may 1 m* allowed as a deduction such 
amounts for administration expenses as are allowed by the 
laws of the jnrNdiethm in which the estate is being ad¬ 
ministered. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 


(Signed) 

((( )/( l'(fl ( 'nil 

. 11 f < >r ii i 11 1 1 > r 


A. W. GREGG, 

/. Hun ini of Infernal Revenue , 

('muii/issioner af Internal Revenue. 


()f (’ounsel: 

FRAXK T. IIORXER. 

S,ir / Id I .Iff n V )t( If . 

Rnvi fin nf InfrnmJ Revenue. 

mv. 


Xow. duly 1 2. the foregoing answer certified from 

the record as a true copy. 

[Seal Hoard o! i ax Ap]>eals, ld24.] 

i B. 1). GAMBLE. 

('hrk /\ S. Board of Tax Appeals. 

12 Filed at Hearing Apr. lb. 1028. 

I ni 1 ed Stat'-s B >ard of 'fax Appeals. 

Docket Xo. 1432;). 

Appeal of doHN A. Loetschki: and Emil C. Loetscher, 
Executors of (liristian Loot seller. Deceased. 


M nt/an. 


Gome now the petitioners, by their attorney, and move 
for permission to amend their pot it ion in the following 
respects: 


( 1 ) 

(d) 


Add the; following sections 

Failing' to allow "U{ln*ieut 


to Paragraph 4: 
attorney's fees and 


ex¬ 


penses. 
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(e) Returning the Ryan & Loetscher Realty Company 
note of $15,268.31 and the J. A. Stelzmiller unsecured note 
of $601.78 at par. 

(2) Amend Paragraph 5 (/>) as follows: 

Change the word “par" in lino 4 to “$5,<>i)t|": change 

1 . ...... ! 

the ligures “$6,6(i6" io “$6.61 1.52 in line 5; change the 
words “these corporations" to “the Farley & Loetscher 
Manufacttiring Co." in line 8; and add the sentence “The 
Loetscher-Ryan Realty Co. note was worthiest" at the 

end of said paragraph: so that the same will read: 

i 

“Taxpavers relnrnod 2. 764 shares of the eomlmou stock 

• . i 

of Farley Loetscher Manufact tiring (’<*. at ])ajr, and the 
Commissioner increased the value to $246,700.:! and thcv 
retiinu'd 66 sha i*<* s ol stock ot the Loot seller-Ryan Realty 
< 4>. stock at 85,000. and. the Commission -r increased il to 
$6,611.52. These companies were dost* corporations, the 
stocks wore not listed on any exchange, there wore no sales 
thereof at or about the time of Christian Lootsclufr's death, 
and there was no general market for the sale thereof. 
While the earnings of tin* Farley & Loetscher [Manufac¬ 
turing Co. were good, this was due in large mjeasttre to 
the ability, standing, services and advice of [Christian 
Loetscher, and il could not he oxpeeled that sjuch stock 
would have any greater value than par after his death. 
The Loetscher-Rvan Kealtv Fo. -dock was worthless." 


(3) Add the following sections (r) and (//) 11 o Para¬ 
graph 5: | 

j 

(r) The Loetscher Ryan Really Company note for $15,- 
268.51 was acquired bv the late Fhristian L« • • • t - < *i ?; 1 in 1416 
and was wholly unsecured. Xo interest was ever {paid on it. 
It had no market value. Fpon li<|itidaiion <>f the payor in 
1427 the sum of $6,576.24 was received, in full settlement 
for the note and eleven years accrued nitere'l. It could 
not have been worlli more than 1 hat in 1422. 

The unsecured note of A. Sielzmiller <>j $6so w i11 1 
accrued interest of $11.78 was received in payment of in¬ 
terest dm* on the Sielzmiller mortgage returned at par. 
Said Stelzmiller was wholly insolvent, nothing was ever 
paid on said note or interest, and the mortgage! referred 
to was foreclosed and land bought in bv petitioners, and 
could not be sold for half of its cost. j 
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1»> ('/) Tlit* ('ommissioner allowed the Executor." an 

attorney s tee <>t Ei\'e Hundred Dollar?* (Jjc >00.00) and 
the actual expenses paid in tin* Drohate Court in Iowa. 
Due to tin* litigation forced upon this Estate by the addi¬ 
tional tax demand involved in these proceedings Petitioncr> 
liavc been required to involve the Estate in much addi¬ 
tional expense and a! t oniey *" fees. An add it ional allowance 
of Five Hundred Dollars (S7)00.()()) for expenses and 
Fwenty-fivc Hundred Dollars (S2.7>00.00) for attornev s 
l(*(*s will he necessary in order to detenniiu* ])roperlv the 
net taxable* Estate. Such items are deductible under the 
laws of tin* State of Iowa. 

F. M. McKEYXOLDS, 

Affnntr/t for I > r1 iftoners. 

DlSTtUCT OK Coi.l’MI'.lX. >■>•; 

John A. Eoetscher, bein^ duly sworn, says that lie is one 
of the executors of fin Christian Eoetscher, deceased.: that 
he has n*ad the forego iny: motion to amend tin* appeal peti¬ 
tion heretofore filed herein and is familiar with tin* facts 
therein contained, and tin* facts therein stated are true ex¬ 
cept such facts as are stated upon information and belief, 
and those facts lie believes to be true. 

JOHN A. LoETSniEIE 

Subscribed and sworn to before* me this 17 dav of \pril 
102S. 

LENA JOHXSoX. 

A ofm if l'„ll k\ /> (’. 

Id I nited States Board of fax Appeals. 

Doekel Xo. 14J27). 

Estate jor Dniustiw Hof.tscim-.i:. Petitioner, 


< OM MUSSIOXKI; or IxTKHNaI. RkVENIW. Respondent. 

E.V< <’! fit / id m / I'd i.‘sr /’/ fif nt [fidiii/d Aid'll 17. 1!C S . 

(Order allowing Motion to Amend Petition and Answer 
to Amended Petition read into minutes of hearing.) 
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I 

The Mom l)t* r: Is there any object ion? 

Mr. Horner: l have no objection to the amendment of 
the pleadings provided I am privileged to offer a denial, 
which I now offer to the allegations. 

The Member: The motion to amend the petition will be 
granted and the petition will be amended accordingly, and 
general denial will be entered on behalf of the | Commis¬ 
sioner. Von will tile that motion with the Reporter. 

Mr. McKeynolds: Yes, I handed it to him. | 

Xow, .Jnlv 12, 1920, tin* foregoing motion to ainend the 
petition, amendments, order allowing motion to amend and 
answer to amended petition certified from the record as a 

1 j 

1 me i*o])\*. 

[Seal l . S. Hoard of Tax Appeals. | j 

B. J). GAMBLiK, 

('h'r/: ( . S'. Unard of Tax peals. 

i 

la I nited States Board of fax Appeals. j 

• i 

I )ocket Xo. 14325. 

John A. Loktsciikk et ah, Kxeentors of (’hristian L<j>etscher, 

1 )-(»<*cased, 1 \*t it ioner, : 


( 'o.m m i ssi on Ei: of Internal Heykxck, Kespondjent. 

i 

Promulgated .November lb, 192S. | 

i 

I 

1 . t Vrlain gifts made by decedent within two yeaj’s of his 
death liehl to have been made in contemplation of (jlealh. 

2 . \ a 1 ne of certain as>et< at the date of decedent j's death 
<let ei'in i n<*( 1. 

.*>. In eompnt ing the net estate of a decedent subject to 
e>late tax, deductions should In* allowed for such charges, 
such as commissions, expenses and attorney's fees! as will 
ultimately be allowed by the laws of tin* jurisdiction under 
which the estate is being administered, whether or njot su<*h 
amounts have been allowed by order of court or paid at the 
time of the hearing before the Board. SaameJ A\ Hi Stern, 
2 15. T. A. 102. followed. ! 


If 
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4. It i s t! 1 <* c 1111 y <»! i!m- I»i >; i r< 1 1 < > • c! e r m i n e 1! i e ; i1 n < > i u 11 <»1 
all deductions. ><> tar as tin* evidence will permit, whether 
<>r not the amount* da i tiled have heeii paid. 


I*\ \\ . M <* I» eV Holds. Ks«|.. tor the petitioner. 
Frank Horner, Ido.. tor 11»«• re-otonth-nt . 


'The ( 'oinmissioiier det» rmined a deficiency ot’ >1 4► 1 .!•'_! 
in (.‘state tax. 'The petition alleges that error> were made 
( 1 ) he including in the e>:atc of decedent tin* value of cer¬ 
tain property uiven l>\ decedent to !ii> children prior to his 
death, (*J) in tin* valuation of certain a>"ct" of the estate, 
and (.’») in fa i li mr t o a I low oxeeiil <>r>' com missions, expenses 
and at t<nuie\ - ' fees. 


A true copy. I e>t e : 
P>. I). HAM IH.i;. 
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inilc(] to allow any <1 cm 7 ioi■ for expenses and attorney's 
lees incurred in this proceedin'*. 


( ) fn t! ton. 

^ 11 !I ' LIl ’* : ‘ principal <jne>t !(111 involved in | his pro- 
rerdina is whether the -if* ^ made 1.x deeedelnt to his 
^ 1 ' 1 1 i 1 di 4 *11 oi daima ry, llnj], were made in coutempla- 

liony>t d(*atli. Section 4012(e). bYvelilie Act of 1921. 
Il IS provided hy the statute that any uift of a material part 
ot 1 ) !l( ‘ property of a decedent within two years of 1 is death 
shall, unless shown Jo the contrary, he deemed to have been 
made in contemplation of death, liy reason of this statu¬ 
tory provision, as well as l lie provisions of our Odes of 
1 incline, the burden oj proof rests on the petitioners. 

I he principal wilness lor petitioners was the phvsician 
who had attended tin* decedent for some months prior to 
Ids death, lie testified that lie had first been called in con- 
mu 11ation with another physician in i teeenibor. 1920, and 
thill sometime in 1921 he had become decedent's ! regular 
physician. I pon this basis h** proceeded to slate hfs recol- 
h*c!ion of decedent s comiiiion at various times. Ilj s recol- 
Jortion was indefinite and his testimony conflictimr a!s to the 
date when symptoms of Dri-hl V disease appeared.! Other 
witnesses were called, from whose testimony it appeared 
that this physician had taken charm* of the treatment of 
decedent as early as June. 1920. The physician Was re¬ 
called as a witness. In the meantime he had found addi¬ 
tional .records in his office which fixed the date of the con¬ 
sultation as February id. 1920, rather than as December, 
;,s l,is l5rs1 testimony had stated. These records also 
showed that this physician was fropuenllv calling upon the 
decedent he-innin- in dune. 1920. The f.vpuency of the 
eall> \ aided. 12 having been made from dune Id to 28 in¬ 
clusive. lo durin-July. 7 during An,mist, I during ^eptem" 
b<*r, < during October, d duriiiir Xovenibcr and •> durum 
December, 1920. It,, the basis of those records the phvsF 
( ‘ ];m l0sti,i( *d that hi- earlier testimony was erroneous 
and that he was unable to recall the condition of the de¬ 
cedent during tin* p(*riod from dune to December. 1920. 

His testimony is conse(|uenlly of little help to us in 
18 determining liny physical condition of the decedent 
at the time of his death. It appears from the testi- 
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moiiy of two nurses, however, tha- ;;itt r some time in Juno, 

1920, the decedent was in verv noor health. At certain 

• * 

times Ik* was iconlined to his home, at other times Ik* went 
about on his lawn and in his gardens, or was driven about 
tin* city in his automobile. Such excursions were preceded 
or followed by a rest period. It is not clear whether, prior 
to the id ft in question, the ailment of which decedent died 
had developed. The probabilities are that it had. or was 
feared, for frequent urinal tests were being made at least 
as earlv as December. 1920. W ithout discussing in further 
detail the evidence with respect to his physical condition, it 
mi id it be observed that it leads to the conclusion that the 
decedent had reason to believe that death was to be ex- 
pected in the near future, although then* is nothing which 
would indicate that at any time he expected it from day 
to dav. 

Petitioners rely upon testimony that decedent was cheer¬ 
ful and never spoke of tin* possibility of his death. The 
testimony pictures decedent as a man of deep religious 
faith, studious, reserved and philosophical. Ills actions 
impress us as those which might be expected of such a per¬ 
son. His affairs are placed in order by making suitable 
provision for his children, reserving sufficient property to 
care for himself and his wife, without disturbing anvone 
with his own thought of his approaching end. 

The petitioners point out that at stated times decedent 
had made other gifts to his children and that reasons 
existed for the making of the gifts in question. We do not 
understand that it is necessary that contemplation of death 
be the sole cause of the gift : it is sufficient to sub- 
19 jeet the property to tax if this was the motivating 
cause. The amounts of the gifts increased as the 
health of the; petitioner became impaired and the gifts in 
question were the largest he had made at any time. They 
were approximately one quarter of his entire estate. Good 
reason for the gifts mav have existed; we believe, however, 
that the evidence supports the statutory presumption that 
contemplation of death was the motivating cause for such 
substantial gifts at tlie time in question. 

In Spencer Borden, Jr.. Kxecutor. 6 !>. T. A. ‘Job. we 
set out what we conceived to lu* tin* meaning of tin* phrase 
*‘in contemplation of death.*’ We have deemed it unneces- 
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eeIv. 


sary to repeat or cidari * upon what wo said 11 h|to in that 
rojjavd. j 

It is urged that the gifts in question mav nbt be sub- 

jocted to tax under the I'ovomu* Act of 19*21 as [they were 

made prior to the passage of that Art. The language of the 

Act expressly states that gifts made before the passage of 

tin* Act are subject to the tax and liability could only be 

• •*•**• 

escaped on the "round that such provision is ujneonstitu- 
tional. Petitioners urge that such was the division in 
Xichols v. (oolidge. *274 1'. S. odl ; 0 A. F. T. R. T’jo. There 
the Fourt was concerned with tin* attempt to tjax a "1ft 
made many years before the enactment of the tatting stat¬ 
ute, not in contemplation of death, but surroundefl by such 
conditions that it took effect in possession at dejith. The 
courl expressly refused to pass upon the situation where 
a "1ft was made in contemplation of death. The {notion of 
the petitioners, made at the hearing, for judgmlcnt upon 
the pleadings upon the authority of that decision, iis denied. 

The Fommissioner refused to allow any deduction for 

i 

executors’ commissions on the ground that limy hajd not yet 
been paid or allowed by the courl. \V< Iliad tills 
20 same question before us in Samuel E. 4 .. Stern, 
2 B. T. A. 102, where, after quoting the statute we 

said: 

It does not appear from the above that the amounts are 
required either to have been allowed by actual lorder of 
the court or to have boon paid, but merely that they shall 
be such charges as are proper deductions and as in jthe ordi¬ 
nary course of the administration of the estate jvill ulti¬ 
mately l)e allowed. In case the amount actually ejxpended 
presents a material variance from the amount ‘fallowed 
by the laws of the jurisdiction, * * * under wjhich the 

estate is being administered," some question may properly 
arise as to whether the amount actually expended or the 

amount lawfully allowable shall be used. It would seem, 

* . . . 1 
however, to be the obvious intent ot Fongress I ball the de¬ 
termination of the estate tax should not wait upon the final 
settlement of the estate and a reduction to absolute cer¬ 
tain! \ of all claims against it. | 


3—5011a 
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Since thill c;is;* \cn <u*cid cl the Revenue Act of 192(3 lias 
been adopted, in section .‘d9 (a) of that Act it is provided: 

Sot*. 319. I n ) if ili<- i’omniissioner lias mailed to the ex¬ 
ecutor a notice of dciiAcucy imder stihdivision (<i) of section 
30s and if the cXcciiioj* ; * !*i*•:• the enactment of this Act iiles 
a petition with ’A- Hoard of Tax Appeals within the time 
prescribed in cich subdivision. no refund in respect of the 
tax shall b«* allowed o; mad*- and no suit for the recovery of 
anv part of such lax shall he instituted in any court, except 


W e are not concerned v ith any of t he exceptions. This pro¬ 
vision win inserted in t!;• • bill by the Senate as an amend¬ 
ment to tic* 11 oils-* ; id. tin* mnie provision which was made 
with respect to. refunds of income taxes. Section 284 (<J). 
(’oncernin*. in- or** - ivport of the Senate Finance 

(’ommittee {d!Mh Congress, 1st Session, Report Xo. 52) 
say>: 

1'nder tin* exXiitiu law after the commissioner has deter¬ 
mined tin* deficiency and mailed notice thereof to the tax¬ 
payer. the taxpayer may appeal to the Board of Tax Ap¬ 
peals. hut it' the board iinds that there is a deficiency the 
taxpayer must pay the tax and proceed before the depart¬ 
ment and the courts *i a refund. The House bill institutes 
a system of appeals from tin* divisions of the board to the 
circuit courts of appeals and from there on certiorari to the 
Supreme (’ourt;. The IIoum* hill also provides in section 
281 ('/) that when t! •• deficiency letter has been sent to the 
taxpayer, whet iter not lie takes the case to the Board of 
Tax AnpeaK. his riant io claim or sue for a refund for the 
year to which, ’in* d* ;ch*ncv d*tP*r relates is forever barred. 

This provision >ccm< to the committee too drastic. 
21 and it is ae.-orniuidy proposed in section 284 (d) ot 
the bill that the taxpay er*- riant to claim and sue for 
refund shall he barred «.n!y if he takes the case to the board, 
thus preset-' in a to him t in* option of paying the tax and then 
proceedin'.:- h,*for** tin* d--parunout and the courts to recover 
any excess pay nn n‘- by a claim or suit for refund. 

But if in* dot-- • loot 1 <> i*l«* a petition with the board his 
entire ax d; ' i’fp*.- f »:* the year in question (except in case 
of fraud) is • nilv and eomtdetelv settled bv the decision 

i • l • % 

of the hoard when it h;i> h*-come final, whether the decision 
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i> l'\ lindings ol lad ami '.pinion. or liv dismissal, as in ease 
0 laek . ot Prosecution, insuflieicncy of evidence to sustain 
j K ‘ u,lon - 01 ' 011 >!‘e taxpayer'- own motion. The dutv 
(< \ * 'o commissioner to assess the deficiency thus deter- 
mino, is mandatory, and no matter lmw meritorious a claim 
tor abatement of the assessment or for refund he cannot, 
entertain it, nor can sail l.e maintained ambus! ihe United 
■States or the collector. Uinaliiy is the end son-h to be at¬ 
tained by these provisions of the bill, and the committee is 
coimnceo that to allow the reopcniiur of the question of 
the tax tor the year involve,! either bv the taxpayer or l,v 

the commissioner (save in the so!,, case of fraud) would be 
iiiirlily undesirable. 

The petition was filed in this proceedim-- aft,-,- the enact 

ment of the 192(i Act. It. therefore. I.. avid, nt that if 

the deductions claimed are to be allowed, they m isl be al¬ 
lowed ill this proceeding before the Hoard: otherwise thev 
e.an never lie allowed. It i- manifest ]v impossible to finallv 
settle an estate while the federal estate lax is slill tm de- 
lermined and until there is ii„a| settlement the full 
ainonnt of the commissions cannot be fixed bv t ic court 
U the position of the Commissioner is correct, we should 
have a situation whore the es-.-p.. eo„H uevr deduct the 
ul! commissions. This appears to be an addition!,! reason 
f"i J nllnw ui.tr our decision in • !;<. Stcns Mp>'a Ti !<T( . 

would appear to be no difficulty in the present' case in de¬ 
termining the amount allowed by law. The rates w nl ., v 

■' ,!I,, ' V, ' <I ;,|V '•:■■ statute and the testimonl- is that 

the court customarily makes such allowance In absence 
ol mismannjfomi.nl of tin- estate. The value of the estate 
has been determined. We arc of the opinion that the 

statutory commissions should be compute, <m the 
basis of the uross estate after deducti,^ rejil estate 
an,! the jiroperty -riven in contemplation of death on 
neither of which the executors are entitled !,, commission- 

and Ihe commissions computed should be allowed as a 
deduct ion. 

In an amendment to their petition, the petitioners claim 
as a deduction their expenses and counsel fees in eo meetion 
"" ll P | ’ < ‘ s|, nt proeee,!im;s. non. of which were al owed in 
the deficiency letter. There can be no question that such 
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a proceeding <!*s this is an incident 10 tlie administration of 

the estate and that expenses incurred therein are properly 

allowable as deductions. The difficulty is not with the 

proper interpretation of tin* law but in its administration. 

Since this is tin* only proceeding in which the deduction 

mav be allowed it becomes necessarv for us to determine 
» • 

what amount is allowable. 

Here, as in tin* case of commissions, there is no require¬ 
ment that the court having jurisd’u tion shall first make tin* 
allowance. The law specifies that the deduction shall he 
“such amounts for * * ' administration expenses. 

as are allowed by the laws of the jurisdiction 
under which the estate is beinu* administered." In Iowa 
the executors are allowed all their reasonable expenses of 
administration. 'This proceeding was prosecuted in i»ood 
faith and apparently with reasonable cause and there is 
no reason to doubt that the executors are entitled in their 
accounting to the allowance* of their expenditure's, ruder 
such cire*umstance*s the* duty devolves upon us to determine 
tin* amount thereof, >o far as the e*vide*nce* will pe*r- 
22 mit us ;e> do so. 

’flu* fee* bill filed with the e!epe»itions in this case* 
shows the expenditure of $92).(50 for reporting* ami tran¬ 
scribing testimony, There is in aelelition the cost of a com* 
of the transcript of the* testimony taken in the* hearing' be¬ 
fore us, the* e*xpe*nses of two wit nesses who attended in 
Washington from Dubuque, Iowa. and. the* expenses of 
Washington counsel, who spent at least two days in l>u- 
buque, Iowa, taking depositions. The* petitioners claim 
$500 in addition to attorney's foe. Their disbursement s 
will approximate that amount, and tile* amount claimed 
shoulel be* allowe*d a< a dedue'tion. So far as the attorneys 
te*e*s are concerne^l, we* are without any evidence on wliich 
to determine the amount wliie*li the* petitioners will be re¬ 
quired to pay. Whether a retainer has been paid, whether 
tlie* proceeding was handle*! on a contingent fe*e* hasS or 
whether the* arrangement cal!> for a reasonable fee* is not 
shown. We are* consequently without tin* nece*ssary basis 
on which we might elete*rmine what fee the* executors may 
be called upon to pay. We might point out that even if we 
were to assume that the arrangement calls for the payment 
of a reasonable fee, we are without knowledge of the time 
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spent and services performed by the attorney, except in 
connect ton with the preparation of the pleadings and the 
n;i] I rial oi the proceeding’. 

Reviewed hv the Hom’d. 

will he entered under Rule 50. ! 

Arundell concurs in the result. 

* X ‘. >V " tlie foi’e-oin- tindino- s 0 f f act anc | 

°l ),,!, °n fortified from tin* record as a true copy. 
iS(*nl ( . S. Hoard of Tax Appeals, 1024 .] 

R. D. GAMBLE, 

( I . S. Board of Tax Appeals, 

I ni’e<l States Hoard of Tax Appeals. 

Docket Xo. 14.425. 


-ionx A. Loetsohei 
1 met seller. 


•* A ‘‘d., Executors of (’hristian 
Deceased, Petitioner. 


Co.mmissioxki; or Ixtf.tinai. Kevk.ntk. Respondent 

Derision. 

'Drder ol Redetermination.) 

.. 1 l!,,; "'d having heretofore tinder date of November 

promulgated its findings of and opinion 

oeteiti and directed thut decision he entered under Rule .jo 
i"" 1 1 !u ' .respondent having filed his proposed recompula- 
de tie) el ley herein and stieh proposed del •rniina- 
tton fi.iy 111 g duly come on for hearing and the petitioner 
l!] 4 uppearod or opposed tin* same, it is 
! ^dvred and decided upon redeterniiimlion that the de- 
■leteiiey tax. delermined by the Commissioner to ),e $14- 
• -d-L, is redetermined to he sd.TS 42 . 0 l. 

Enter. 

lS : ) I’KRCY \V. PHILLIPS. 

(Sl " ;u><, l I’KRCY AY. PHILLIPS. 

Jfciuhrr ['nilril Stales Boanl of Tax A/,dais. 
Entered Feh. 15. 1929. 


22 .r. a. loktschf.i; i:t ai . vs. com. of int. rev. 

A t rue co] *\ ; I <*st e: 

B. I). GAMBLE, 

( If ( . .S. 1 1 i>(I / rl iif 7 a. r Appeals. 

Xow. July I 2 . 1 !> 2 P, tlx* I’onvu'oinii’ decision certified from 
the record ;is ;i ! rue copy. 

[Sea! I . S. Board <•! I ix Appeal-. I P 24 . j 

B. I). GAMBLE. 

fieri: I . N. linarA of Tax Appeals. 
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Filed Mar. 2d, I ailed States Board of Tax Appeals. 

( ailed Staled Board of Tax Appeals. 

Docket Xo. 14225. 

don N A. Loi. I >c i! ; I; e! a!.. Executors ot ( ni'istian Loet >cll(T. 

1 )eceased. I Vi it ioiiers. 

vs. 

Commissioxm: ..a Ixtkijnai. Kevi:\ti:. Respondent. 

Sttp}iiattnf n E t ime. 

It is >t ipu la t **d and a^ivri; a. and between tile parties 
herdo tliat ! In* Beci -ion «>t t ■ ie i5»ard of lax A ppea is ia tin* 
above entitled cause may be reviewed l»v the (’oiirt of \;t- 
pcals <>t the I )i>t r id <»• ( ol unbun. 1 it is aiiTceinent is tiled 
pursuant io Section 1<rJ id) of the LYveiiue Act of R>2b. 

M(> 11X A. 14 )E I S< 'i i Eli i:r al„ 

A •* •'< iAff' • • 1 ( - / /' -a,/ laa‘f sclt r r. 

i) < r i i / s • ■ /. J *i / / / / • at i 

IE V. M. M«-l:EVXOLl>S. 

. I f / e /';/ f If . 

DAVID 11. BLAIR, 

( n at Itl tSSt • > U t /' iif l at Ct'ltal Ilf St !/tt< , !1 1 S ftn If (l (‘)lt 

C. M. EllAKKST. 

A.If i>i't<< rj Inf IIrspOiitJejif. 
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Xow. July 12 . 1929, till- foiv'joinjj stipulation as j 0 venue 

('ortihod !rom tin* record as a true (*opv. 

iSoal l . S. Hoard oi‘ Tax Appeals. | ! 


B. I>. GAMBLE, 

^ If ft, f . S. fnxifrl of T(1.V . I ppools 


opy, 


Filed Apr. 192!). Failed Stales Hoard of Tax Appeals. 


/ <' f /f /n If /' of If cl' lei 


p| !,K ‘ ( ° nr! 01 ' Appeals of the Disiriel of Columbia. 

JoHX A - •ciiTsni n: an ii Km it. C. Koktsciikr K.xecrifors of 

^ lirist iaii Loot seller. Deceased, 


Dwri) TT. Blair. < Vunmissionor of Internal 1? 


< velme. 


To_,he Honorable the (’liicf dustiee and the Asso.-i.nle Jus- 
neeso! 1 lu-Court of \ pp.-als of t he Distri.-i of Coliimbia: 

^ our petitioners are affirri.-ved by decision of the United 
Stale* hoard of lax Appeals rendered a-ainst them on 
Xovemher la. 192S. in the ease of .Join, A. Loetschpr and 
laml . Loot seller. hxcentors of Christian I ,„et seller T)e- 
eeased. vs I he Commissioner of Internal Revenue.' Xo. 
H.,.0 on the doeket of said Hoard, and respeelfnllv submit 

1 7"' P A" IOn ,or a ,vvi ""' ,], c’" 0 f by the Court of'A >peals 
o. the District of Columbia, the parties havin- airreofd that 

’''C'-w shall be m this Court, as evidenced bv stipula- 
tion hied with the Clerk of said Board. ‘ | 1 

j 

Statement of Ease. 

1. < 'bristian Loelseller, a citizen of (be United States and 
icsidcm ot Dubuque. Iowa, died testate May 10. 1922, leav- 
! "f a '\ l!l :>PP 0 i»'i»^ -lolin A. T.oetseller and Rmil Loet- 
seber Ills executors. Said executors, as required bv the Act 
ot November 23, 1921. (lied an estate tax return anc dulv 
paid the tax shown thereon to be due. I 
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2. Said decedent at 1 lie tiin»* <>! his death was Presi- 

27 dent and a large stock-holder of tin* Farley-Loetschor 
Manufacturing (’ompany, of Pnlunpie. Iowa, and had 

been connected with said company for nearly fifty years. 
He had at that time eight ehildren. live sons and three daugh¬ 
ters, all married, four of tin* five sons and two of the sous- 
in-law being actively employed by tin* Farley-Loetschor 
Manufacturing Company. At various times during tin* hi>- 
torv of the Farlev-Loetseller Manufacturing ('nmiiativ stir 

* • 4 • 

pluses had been accumulated and stock dividend^ distrib¬ 
uted to the stock-holders. On such occasions tin* decedent 
had been in the habit of dividing part of his stock dividend 
among his eight children. Proceedings were begun by said 
company in December. 1921. for tin* purpose of distributing 
another stock dividend, and the final certificates were dis¬ 
tributed to tin* stockholders in February. 11*21. On Febru¬ 
ary 19-21, 1921. decedent gave to each of his eight children 
$25,000.00 in stock of tin* Farley-Loetscher Manufacturing 
Company, said stock being a part of his share* of tin* stock 
dividend referred to abov e. 

3. Upon examination of tin* estate tax return referred to 
above, the < 'ommissioner added to tin* taxable estate the said 
gifts to decedent's children, fixing tin* value of same at 
$200,000.00. and demanded an additional estate tax from 
petitioners of $14,931 .‘92 because of this addiiion. ’flu* ( <>m 
missioner took,this action upon tin* a>sertion that the said 
gifts were math* by the decedent in contemplation of death. 

4. This action of the Comniisioner wa- affirmed by the 
United States Board of 'fax Appeals in the decision com¬ 
plained of. M,inor adjustments, not here pertinent, wen- 

made by said Board in said decision, which redact'd 

28 the additional tax demanded to $13,842.01. 

5. In the decision complained of, the Board failed 
to make provision for deducting from the gross estate of 
said decedent in determining the taxable estate, such 
cost and expenses as might be allowed by tin* Probate Fourt 
having the jurisdiction of decedent's estate for additional 
costs and expenses due to this demand for additional es¬ 
tate taxes, although said Board decided that such deduction 
was proper. 

Your petitioners believe and aver that errors were com¬ 
mitted by said Board to their damage and prejudice, as 
shown bv the following: 


25 


J. A. LOETSCIlEil ET AL. VS. COM. OF lNT. REV 


I 


l* the al 


1. Tile findings of fact set forth in the decision com¬ 

plained of do mi! support the decision lhat ihe said gifts 
were made in contemplation of death. I 

2. The evidence taken in this case before the sa’fd Board 
does not support 1 lu* decision that said gifts were! made in 
contemplation of death. 

Said Board erred in not making provision fo 
lowance of necessary costs and expenses in determining the 
taxable estate of decedent. 

4. The provision of the Revenue Law of 1921 reljed upon 
as .justifying tin* taxation of tin* gifts made in February, 
1921, is not retroactive and does not cover absolute trans¬ 
fers completed prior to its passage. If said provision did 
include such transfers, it would be unconstitutioijal since 
it would be levying an excise tax upon a transaction com¬ 
pleted prior to its passage. 

29 Wherefore your petitioners pray that the jlecision 

of tin* Board of r fax Appeals (altered herein jagainst 
them be reviewed and reversed bv this Honorable Court, 
and for such other and further relief as the Court may 
deem meet and proper in the premises. | 

JOIIX A. LOETSCH ER, 

EMIL C. LOETSCH TR, 

Kxccut ui's of ( 7/ nsf /a u Lorfschrr, Deceased % 

Bv F. W. McREYXOLDS, i 

Attorney. 

District of Columbia, as: j 

F. W. McReynolds, being duly sworn, deposes anjd says 
that he is attorney for the petitioners; that he knojws the 
contents of tin* foregoing petition; that to the best j of his 
knowledge and belief the statements therein are trule; and 
that tin* assignments of error are well taken and intended 
to be argued. j 

F. W. McREYXOLDS,! 


Subscribed and sworn to before me this 2nd day of jApril, 
1929. ' | 

MART AX 0. LOCKWOOD. 


Notary Public, I) 


4—1011a 


C. 
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Rece 11 >t of <*<*|>v (>l 1 (»n*going Petition tor Re\ iev ac¬ 
knowledge d this 2nd dav of April, 192!). 

C. M. (’RAREST, 

(S in raf ('nnnst /. Hurra n nf Internal Revenue. 

Now. .Jnlv 12. 1929, l Ik* foregoing petition for review with 
proof of service thereon eertilied from the record as a true 

copy. 

[Seal 1 • ‘ s h Board ot lax Appeals. 1J_4.] 

i B. P. GAMBLE, 

(’I, ,7. r. N. Hoard of Tax Appeals. 


;>,!) Lcdes-.i l id*- d States Board, of Tax Ap])eals, Piled 

-1 nl. 2 , 1929 . 

I'niled Stale- Board of Tax Appeals. 

Pocket No. 14 d 2 d. 

linaril ot' lax Apixtals. I' iletl .lul. 8. 

N - ,\. I,, ,k r>i in.!: .-i al.. Kx.-riiiors of Christian 
j 4 i>;*t seller. 1 Vt it ioiiers, 

vs. 

('o m m l ssio x i i: os In ri.uNAi. lvF.\KNi k. Respondent. 

Stdl* turn! <>t I\ rolr)i. 

In Testimon\ Mf Dr. James R. Guthrie. Witness for Peti¬ 
tioner. on Pir«vt Examination. 

“T am a pltv-ieiau. CS years old, residing at Pubuque, 
Iowa, whore 1 have practiced medicine and surgery for the 
past 42 years. 1 knew the late ( hristian Loetseller in a 
iron oral way. f..r s or to year-. 1 couldn't say when 1 was 
first called on to treat him professionally, hut it was in con¬ 
sultation with Pr. Myers: 1 think it was in the fall of the 
year, prohablv 1919 or 1929 . hut do not recall the dates, and 
[ have lost mv records. \\ hen first called to treat him, he 
had some difficulty with his breathing and complained of 
a little distress in the abdomen and some digestive troubles. 
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He was lying down at tlie time of mv first visit!, and Dr. 
Meyers and I examined his lungs and heart and all enlarge¬ 
ment in his abdomen which he said had been there for a 
great maiiv years, but which had never given him much 
trouble. His condition did not seem to be serious and he 
did not have any particular pain, but lie was haying diffi¬ 
culty with respiration which we thought was diaj* to pres¬ 
sure of this mass. | 

1 found no condition which would lead me Jo fo;|n* serious 
results in the immediate future. As far as 1 could gather, 

his mind was verv clear. 1 do not think ho had anv ini- 

• • 

pression that his trouble was at ail seiious: on 

91 the contrary he seemed to think that tin doctors 

* 

were exaggerating or wore more alarmed than was 
necessary. I think 1 was called again to see him i[i the fall 
of the year, but I do not remember how long it wins. 1 do 
not recall his condition. I do not know what 1 wjas called 
for, the occasion of my call. I do not recall whether there 
was anything serious the trouble at that time. 1 j|ist made 
one visit and then did not see him for a considerable time. 
I lliink this one visit might have been in December or late 
fall. I do not recall any definite dates thereafterj, when I 
saw him professionally. I have mislaid or lost piv card. 
Tpon the production of a copy of a card produce^ by the 
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Kxamining the card, the first visit wa- made in (jonsulla- 
tion with Dr. Movers in March 1920. I made an elxamina- 
lion of* his heart and lungs and abdomen because he was 
having trouble with respiration. ’That was, I should judge, 
on the 11th day of December 1920. Then there wUs a call 
report(*d here on the 29th day of December. 1 can|remem¬ 
ber nothing of that except a call that I made at h s home 
1 guess on a trivial matter. On January 9 and 18, 1921, I 
made urinary tests for the purpose of determining the con¬ 
dition of his kidneys. T can't recall his condition, except 
that, from the time 1 saw him in 1921, my recollection is 
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that lie had an ulcer on liis toe and the examination of tin* 
urine was made to determine whether or not the ulcer on 
the toe was due to the presence of sugar, but nothing 
32 of that kind was found. The next calls were made 
on the 21st of January and the 2nd of February, and 
my recollection, and it would have to be entirely a recollec¬ 
tion, because I have no recollection of it. is that I went to 
see him with reference to the condition of his toe 
and kept bis toe in antiseptic dressings. On Febru¬ 
ary 23rd and 27th. calls were made for the pur¬ 
pose of observing bis condition and giving some ad¬ 
vice with reference to tin* condition <>1 bis toe. Dur¬ 
ing the period from December 11. 1020 to February 23, 
1321, Mr. Loet seller's mental condition was good. He did 
not indicate that he regarded his condition as serious. It 
was annoying but not serious. IF* did not seem, at that 
time, to have any premonition that his illness might result 
in death. lie was up and about the room and as I under¬ 
stood from others, bad been out riding in bis automobile, 
and 1 believe once or twice be Went to the tactorv, but l 
coubln*t Ik* certain. 

On March 2, 1921, another urinary test was made, and on 
March 3rd, 1 called to see him at his home. I do not recall 
anvthing about that, but if it bad disclosed anvthing serious 
I think I would be likely to recall it. On March 8, 19 and 

29. 1921, we made urinarv tests. I do not recall anvthing 

• « * 

of them onlv that, as I recall them, it was negative. 1 called 
again at his home on Mav 10, and 23, and on June 7, 1921. 

* 7 

1 do not recall anything about those visits only that be was 
complaining that be bad trouble with his toe. On June bth, 
8th and 17th. there were urinary tests made. I do not recall 
any details of those tests, because they were made at the 
office, and the result was negative. A further test was made 

V 

on September 3, 1921. I recall nothing in detail except that 
there was nothing the matter with the kidneys. That was 
the last visit made in 1921. Speaking of 1921 as a whole, 
his general physical condition was very good and his mental 
condition lirst-class. He did not, at any time, give any sign 
or indication, during that time, that he thought there was 
anything serious the matter with him. anything that would 
likely result in death at anv time in the near future. 
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33 The next urinary test was made January 21, 1922, 
tlio result of which T do not recall in detail.! I called 

at his house on February 10th, and on February 11th, a 
urinarv test was made. The next calls were made on 
February 10, 24 and 27, 1922. I do not recall his Condition, 
except that lit* was suffering; from his general condition of 
haying trouble with his feet and with his kidney! and that 

■ . . • i 

developed albumen. I think a little trace of albumen ap¬ 
peared as early as September 5, 1921 : from tliaj time on 
there was albumen in his urine regularly. And! the calls 
were made: sometimes tin* test of the urine was made both 
at the office and Finley I Iospit a I and it was se it to the 
office by his chauffeur and also to tin* hospital by his chauf¬ 
feur: and then calls wen* made February 10, 24 and 27, 
March 1, 5 and 0, 1922. During February and Nil arch, he 
was weak and most of tin* time confined to his bed; not all, 
but most of tin* time. His mental condition at that time 
was all right: it was good. If he regarded himself as in 
imminent danger of death, 1 never knew it, because we 
never discussed it. On the* 7th day of March, 1 made two 
calls, on the Sth two calls, on the ninth one call, on the 
14th a call and on the loth, 10th, 17th and 19th, one call, 
22nd, one call, 23rd, 24th, and two calls on tin* 2bth. One 
call on the 20th, 27. and 31st. April 2nd, 3rd, 4th,! 5th and 
Sth, one call. I must have made calls after that. 1 don’t 
reca ! Fa* da <• .•! Ins death. 1 think there must have been 
ea IF between April Sth and the lime of his death, jl waited 
upon him up to tin* time of his dealli. 

Witness identified a certified copy of tin* certificate of 
death, which he had issued, and which stated the cause of 
death to be Fright's Disease. Witness’ recollection to the 
besl of his knowledge was that it developed in the ijrst part 
of September. 1921, that lie then first got a traeje of al¬ 
bumen, ami that it developed progressively up to the end. 
Toward the end other complications developed: he got 
weaker and developed a heart irregulariltv, and 

34 sometimes lie had bilious attacks, during which 
times lie had nausea and vomiting. Wit ness [thought 

that when Loetseller was having trouble with his toe only 

*■ I • 

early in 1921, he was the only physician in attendance. His 
partner was in to see the toe with him, and in consultation 

1 # 7 l 

a couple of times. AVe were never able to deternliinc the 
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cause ot the uh*«• r on tin* invat Wo rather suspected 

it miidit he suirar in his urine, and tin* first tests of tlie 
urine were neimtiv**. and there win »juit«* a painful ulcer 
there, and itiwa< slow in Ih* n 1 inu. I»ut ihe exa**t cause w 
were never ahlo to determine. 

I here was never anything which I >aw. in connection 
with that, that would cau^e his deatli. I couldn't say 
"whethei there was anything ahoiit it winch caused him to 


cause hi" death. I don't know 
just speaking troni the genera 
there win not hi im* in tin* appe 
talk 1 had with him was that it 
that it w;i' so painful and unnovine - . 

It is hard Jo x;i\ what lie regarded 

He complained mo<t. perhaps, of hi 
of tin* stomach and e< >n 1 dn t keep } 1 1 s }oo<]. He complained 
<>t tin* pain in his toot, which he called rheumatic* pain, and 
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" 1 1(1,1 1 would dtV"" iii> toe. and sometimes I would tied 
hi ,n ‘ I! die "ittine - room, atnd a room in hack of that some¬ 
times. lie- heine 'Uii o| 4 i < o i * >- would he eiilirclv a matter 
ot hearsay, because onk two or tiiree time" did I see him 
•:r 1 \ i.»iu. hir he would telj me about hi> having been 
* w> <>nI * !! lit'- antonudule. Tliere was nothing- peculiar 
:ii»oiii In- condition that would probably coniine him 
1o his house, .lurine tin* fir>! pari of l‘)L ) L > . He was con 
tined to his hod nm-t of tin* time. 1 Hamid say mm! of the 
<lay. horn the tir-T part of up until his death, lie 

lore that, then* win nothin;** about hi" condition to cause 
him to be confined to his bed continuously. I hi rim*; the 
period from December T.) 2 i) to .January IdiT, I think he 
usually was accompanied by a nurse on automobile rides 
but ns to t hat I ha\e no knowledge. 1 luu'e was m>t iiin*** 
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uis coin 1 11 io]i which would necessitate his havin— to 
have a nurse. 

( h> not know how Ion — tins enlarged spleen haii existed. 

^ (! • M a > Iheie any tiling a 1 *< > n t that to ea i i so tin* expeeta- 
lin11 ol ‘ **rt«*ly d-mth.’ A. Thai is a pretty hard question to 
answer. because a condition of that kind I never witnessed 
! "d<'re. i don't think il had anythin- to do with ijis death. 

He did sutler some from arteriosclerosis. Hie had a 
MiLdii ai tei ia 1 hardening*. It is always serious. It is an in- 
tlie.ition that there is a disease there. It wasn't to that 
decree that it yaw any particular discomforts, ij did not 
have anythin- to do with the cause of his death. I think 
the cause of his death came from kidney trouble. Of 
course, the kidney trouble* may have* conn* from the arterial 
haideninu. We never specially discussed his phvsical ail- 
meiit^s, except that he complained of this biliousness, and 
We discussed what mi-lit be the cause of it. I never warned 
him. prior to lb--, that his death was at all imminent, and 

so 1<,,r as * know, he did not anticipate* an early death prior 
tot hat vear. 

Gross-examination of Dr. James I?. Guthrie: 

My first professional call upon him was in December 
1 J_.ii, with Di. Meyers, who was his family physician at 
tiial time. Dr. .Meyers went over his condition briefly as we 
went up to the house, but I do not recall that discussion. 
W <* examined his heart and Iun-s, and went over his ab¬ 
domen, and discovered the tumor on the left side. I do 
fl °t recall that we made a special study of any par¬ 
ed ticular teature of his condition, except tin* possi¬ 
bility o! this spleen. 1 his spleen was enlarged at 
Hint time. We examined it, so far as we were able at that 
time. { could not say how Ion- Mr. Loetseller had 1 ad that 
spleen, prior to tin* date of this consultation, but it had 
been -rowin- there for a number of years I would think. 

1 have no idea what caused it. I don'1 think Mr. Loet- 
scher *s yen era 1 condition would brin- it on. 1 think it was 
some peculiar growth, or somethin- peculiar to the in¬ 
dividual. 1 he spleen is located in the upper part of the 
abdomen, and is a glandular organ. It is supposed to have 
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a function in tin* manufacture of tin* Mood corpuscles. 
It functions together with tin* heart and kidnevs in the 
makeup of a human being*. It could not he affected hy a 
breakdown or an unusual condition of the Mood, heart, 
liver, or kidneys, that I know of. I don't know of anythin"* 
that would lead to «.r account }<>r the condition we tound 
that day, in his spleen. 

I don't recall that, at tin* time of my first vi<it, Mr. Loet* 
seller also had an ulcer of the toe. My attention was called 
to his general condition and this tumor in his side. This 
tumor was not on the spleen. It seemed to he an enlarge¬ 
ment of the mil ire spleen as far as we could determine. 

I examined his heart and hums and pulse, and then exam 
ined the abdomen and pupils and general condition. Dr. 
Moyers had taken the blood pressure previously, and l 
think the 11 rii|ia 1 test had been made. With respect to his 
general condition, lie was complaining of shortness of 
breath. Most of the complaints lie made that day was the 

difficultv in breathing, and we thought that the difficultv in 
• • 

breathing was the pressure of this tumor on the spleen in¬ 
terfering with the diaphragm, interfering with the respira¬ 
tory -act. A person afflicted with heart trouble frequently 
has shortness of breath. 

The witness recalled that the Revenue Agent had called 

upon him at fiis afTce in connection with tin* estate of Mr. 

Loet seller, and had copied certain data from his cards 

which data was that which witness went over with 

37 the counsel for the taxpayer. These cards did not 

show any of the symptoms of the decedent or record 

the treatments or medicine given. Thev showed onlv the 

» • » 

dates of the calls or the dates of the urinal examinations 
made from December 1920 to April - s , 1922. To the ques¬ 
tion—would you state that those were all of the calls you 
made on Mr. Loet seller, witness answered: “Well it was 
brought up that there was a time between April S and 
his death, whijeh occurred on May 10, <»n which there were 
no calls given on that memorandum, but I am very confident 
that I did make calls during that period: while they do not 
appear on the memorandum it was through some neglect 
in the office or other cards which should contain that.” 

I hardlv think that other calls were made on other davs, 
between 1920 and 1921, not reflected on those cards, but it 


J. A. LOKTSClII'n KT 


(V>M. or TNT. REVj 


might occur. I think there worn other urinary to^ts made 
at Finley Hospital. I do not recall whether alhujmen was 
found when I first called in consultation with Dij. Myers. 

1 recall in the latter part of his disease he had quitje a large 
amount of albumen. 

1 gave an aflidavit to tin* Revenue Agent, after Mr. Loet- 
scher’s death, in which 1 stated that, when 1 first called 
u])on Mr. Loot seller, in 11)20, he had an enlargetjl spleen, 
and a little albumen in his urine, and an ulcer on ljiis great 
toe, and that I next saw him later in 1920 whonj he had 
an ulcer on his too. From then until the lime of his death, 
l was called in more or less regularly. 1 stated that 1 
examined Mr. Loetseher's heart, lungs and urine, and that 
from December 1920 to February 1921, and to tlioj date of 
his death, he had tin* enlarged spleen, and the ulcejr on his 
toe. and a little arterial sclerosis attendant on bid age, 

i v 

and a weakness of tin* heart; and that Mr. Loet seller had 
nephritis from the first linn* 1 saw him, and at lcqst from 
February, 1921: that he had vomiting spells occasionally, 
due either to nephritis or to nausea caused by digitalis 
administered bv me: that these conditions continued to the 

• i 

time of his death, and that there was a gradtial fail- 
:>S lire and weakening of the organs or functions down 

to tin* time of his death: that he never talked to me 
about his property or about dying; that 1 told him he had 
albumen in his urine. 

The statements in tin* aflidavit are true, I think,] except 
in the one particular, that 1 did not recall at the tittle that 
there was a slight trace of albumen at that lime. ] So far 
as 1 know, there might have been. These conditions, 
nephritis, hardening of the arteries, an enlarged j spleen, 
and these chronic troubles, are in tin* nature of los.<|; of de¬ 
compensation upon the part of the heart, and theifailure 
of the vital forces, interfering with tin* function] of the 
kidneys and the elimination of the poisons that a rip taken 
out through that organ. The nausea and vomitiijg may 
be or might have been dm* either to digitalis, which some- 
times disturbs the stomach, or it might have been ]due to 
the kidneys not functioning, and tin* antitoxin. Digitalis is 
a heart stimulant. I gave Mr. Loot seller digitalis during 
this period from December 1920 , on occasions wjhen it 
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seemed advantageous. Ii i-. given to a |>atient for the pur- 
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it not. to a great e\P*nt A. that is something tliat no 
hotly can an>wer. \\ <* know there is a deposit; and one 
authority wiii sa\ tin* deposit como to a man that leads a 
sedentary life and another will say that it comes in a man 
who uses ai'coliolicx and the profession is not agreed on 
what is the 1 nndame 11 1a 1 cause in the production of arterial 
sclerosis. 

from my oh>cr\ at urn <.] Mr. Loet seller m December 1920 
I could not >ay how 1 <» 11 u Ik* had had hardening of the 
arteries prior to that time, it would he impossible to do 
that. Only to say that it must have been existing for quite 
some time. ! he condition o| tin* spleen had been there for 
some time before 11 >lin. | am safe in assuming that when 

I have tin* statement of tin* man himself that it has existed 
tor a long - time. When 1 made my vi<it in December 1920 
he was reclining but 1 am not positive whether he was in 
bed or on a lounge and ! cannot say whether there was a 
muse lit attendance n; taat time. Ills mind seemed clear. 

II is ap| >a rent thonviii \va> that the doctors were exaggerat¬ 
ing ami more alarm(*d than they should have been about bis 
a])parent condition. Mr. Loot seller did not tell me lie 
thought his condition >criou>. My practice and the thought 
ot a doctor i> ,1 «> cheer the patient and we generally do not 
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discuss the seriousness of the patient's condition junless the 
patient himself brings up the discussion. I do njot go into 
the matter with the patient as to whether or notj he is an¬ 
ticipating death so that Mr. Loetschcr might ljiave been 
com emplat ing death and might have realized the serious¬ 
ness of his condition without niv having ascertained 
40 it. Nephritis i> Bright's disease. The caitse of his 
death was kidney trouble. IIis nephritis, jhis other 
general complications were the contributory causes. Some 
of the eontributorv causes were the irregularilv of the 


heart, nausea and vomiting, caus(‘d by faulty w 
the kidnevs and the uria. 1 d>» not recall that In 
bladder trouble, lie never had any trouble with 
tale glands. All of these contributor causes 
sociated with the direct cause of his death and the 


spleen and arteriosclerosis were there as far back as 10*20. 


' here might have been a weakening <>; heart 

We thought at the time of the examination that 
of his shortness of breath was possibly the press 
by this tumor against the diaphragm more than ; 
thing. 


irking of 
had any 
the pros- 
were as- 
enlarged 


! muscles, 
he cause 
ire made 
nv other 


Q. And was this tumor very large as you recall in your 

examination? A. I would sav it was. 

« 

( c >. And it bored in on tin* diaphragm.’ A. !l pressed 
upwards. 

And that pressure was exerted on the diaphijagm and 
toward the lung, was it ? A. Ves. 

(J. How about that pressure being exerted !o\jvard (he 
heart as well as toward the lung? A. Yes sir. 

<?. And ! lie liver and t lie ln*a rt ? 


\ \ 

. V . i 


We took it that the trouble he had getting his breath was 
the pressure of the tumor and interference with the usual 
Junctions. At the dale of his death Mr. Loetsche * was 71 
years, !) months and !) days old. IK* was born July 2, lSoO, 
so that he was p) years oi age in December 11)20. I had 
known him for some* years prior to that time and, had 
41 known the business lie was engaged in, having re¬ 
sided here for 42 years. My personal knowledge of 
his confinement is limited to the dates on which! ! made 
calls. I may have made other calls than those lifted and 
believe I did call between April sth and the timje of his 
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death, hut due to the loss of mv records I am unable to sav. 
The dates of these calls and these examinations are correct 
so far as I know. The original card was found bv the wit- 
ness coverin*; all visits from December 10, 19*20. to May 
10. 1922. mid put in evidence. The ulcer on Mr. Loetseher’s 

toe was verv tardv in healing. I don’t know that it had 

• • 

healed entirely from the time 1 first called upon him until 
his death. It was very small at the time of his death. As 
it stood before that, the principal attention was given to 
his general condition rather than the ulcer. 1 lie nurses 
dressed the ulcer manv times without me seeing it. Mr. 
Loetscher’s vomit ing spells were due either to his nephritis 
or to the disturbance caused by the digitalis. It would be 
pretty hard to tell whether the nephritic condition was 
chronic. It is hard to lix sometimes when an acute 
nephritis becomes a chronic—to tlx the time when it passe* 
from the acute into the chronic stage. It was in 1*921 more 
particularly from the fall following tin* early part of Sep¬ 
tember, when he bewail to develop pronounced nephritic 
symptoms, h think lie had arterial sclerosis in 1920. 1 

should say that condition was chronic—it is always chronic. 
The tumorous condition of his spleen he had had for a 
great manv wars. I wouldn't pretend to sav how manv. 

I hat was chronic. I couldn’t say how lone In* had had this 
ulcer on his toe. 1 was called subsequent to the vi>it I made 
with Dr. Myers in consultation independently and m\ rec¬ 
ollection now i- I couldn’t tell ju-1 exactly the occasion for 
that second visit, but the following visits made the next 
year were made to see the condition of hi> toe and to look 
alter his general eondition. The tor was dre>>od of course, 
two or three time- a <ia\ but wa- dressed bv tin* nurses. 

I here was no post-mortem examination made. 

“12 Q. His condition then wa* a combination then of 

heart, blood. kidne\ and liver trouble, was it.’ A. 

Yes. 

lie complained of rheumatic pains but 1 think it was 
mostly due to the con<i;t;o]i c! ihe to •. !t wa* an open sore 
on the toe but not a wry large one. There was no infection 
in it. It was right along the side of the nail extending back 
about an inch and a half. It would sometimes be open and 
would gradually close almost up and the next time I would 
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call that would he opened again, and there would he a little 
discharge and pain. There was a little serous Oozing: no 
pus. He occasionally had these spells described as bilious 
spells. 1 don't know whether it was indigestion or digitalis, 
it was either due to tin* digitalis upsetting the stjomach or 
lo the digitalis combining with the kidney. Thete was no 
serosis of the liver that we could detect hv an external ex- 
animation. There wore degenerated heart muscles: his 
heart was weak. 1 think the indigestion was hardly due to 
tin* liver: I think it was due lt> the digitalis' effect on the 
stomach, or tin* uria in the blood and kidneys. 1 presume 
tin* insufficient elimination on part of kidneys may have 


been present in Ib’JO but 1 didn't know much of that. 'The 
outcome of that is uremic poisoning. 

Mr. Loot seller was a tall, slender man. He moved about 
the room without any help and was always dressjed either 
in his pajamas or a robe and sometimes in his [ordinary 
clothes. It would bo impossible for me to give an| estimate 
of what his weight would Ik*. He was unusually spare. He 
was a very tall, straight, erect fellow without very much 
adipose. 1 don't believe he used a cane. He walked about 
1 he room orettv good for a mail who was ill. I regulated 
his diet, cutting out some of the meats and tiling)* of that 
nature. I did not specially prescribe any period^ of rest, 
or anything like* that, because* most of the time h|e was in 
the house*, taking plenty of rest, and part of tlib time T 
would find him in his chair or in his bed, or sometimes 
moving about the bed chamber. 1 think mof*t of the 
4M time 1 saw him, he was in one of those twj) rooms. 

lb* used to go into a room a little* back and vjisit with 
Mis. Loot sober ;ui< 1 when I would come in. he* wouljd get on 
the bed and h*t me examine him. lie had papers and maga¬ 
zines and things of that kind about him. 

Other than digitalis, we gave* him medicine for the bowels 
and evacuation and things of that kind. The liver medicine, 
calomel and soda, that worked on both tin* kidneysjnnd the 
liver. ! had no specific medicine for the liver itseljf. This 
refer* lo September. 1T21 . when In* began to develop symp¬ 
tom^ of nephritis, up te> the time of his death. lie never 
mentioned his property, but was a great hand to tajk about 
business in general, and would call mv attention tojarticles 
he had been reading in mechanical magazines whij?h were 
Greek to me. I presume lie knew what these urinal exami- 



.1. A. I.' U'TS< !!! !; ! :* 


»'■ v. or i xt. nr.v 


nations wore beinir made for. W< never talked it over, but 
I kept tab on him in that way. I could not see him not 

knowing. 1.. hr \\u- a bright man and In* would cal! 

Mrs. hod seller to know if tiial -ample was readv, and 1 
would wraji the -ample in paper and take it with me. lie 
complained o| pain in hi- toe and lii- rheumatic pains ami 
his stomach, lie may have known that there was some¬ 
thing the matter with him. 

1 see that 1 was in error in staling positivelv that the 
first trace «»t fSriidit > lh-ea-e wa- in Septemher 1021. but 
the first appearance of albumen and the first appearance 
of nephritic symptoms was ilien. I couldn't sav what time. 

I he nephritic conditio}!, -<> •’ «r a- i i.m-.w, hum iiave been 
Jhere soi!ietime prior to Sep < nh.-r. j p*_ 1, I» 11 1 ! don't ihiuk 

it 'i’i . ,• .. , . . 

II w a >. ! lie « M | • 'e > . ; 11 . ■ ' i ;; ( • ;) __ tile \‘< Ml 1 I 1 U ‘ 

and dislress <>t hi- stomach were mostly present after the 
heinnninir or miihlh* of Septenther, 1021. The arterial 
sclerosis wa- present prior to that, and the tumor on the 
spleen wa- pre.-eiit prior to t Si.it. and the distress in hreath- 
ini:-. which wa- probably caused by that, may have been 
present prior to 1P21. And this degenerated heart muscle, 

this heart mu.-c!e may have boon weakened a- far back as 

102<h but the heart s action couldn't be complained 
44 ot : it may have been weak, but not marked. I don't 

believe j have any record- o! tin* l»!oo(l pressure. I 
can t state lliai tliese condition- were more pronounced 
nf tci Sept em i >er. rathe} than boioro, in the absence o| anv 
s peci lie record. I'lie only J h i i i u* that 1 could -tale was that, 
during the latter pari <»! hi.- illness, -ay in the <*arlv part of 
September Up to hi- death, i c had Iiiol’e coniplailll Jo make 
°f t lle-e lc‘adael|e> atiii oj the-;* bihou- -pel]-. Occurring 

more frequently. 1 don’t reeai! whether then* was a nurse, 
at tht* home in 1P2P. I tliink daring pari of 1!>21 tlicre was 
a nurse and then ! inline they changed nur-cs. and mv roeol- 
loction is that ithere were two nur-e^ <>n in 1022. 1 cannot 

state definitely in what rendition I found Mr. i met seller 
when I called on February 2. 22 and 27. 1021. A urinal 
examination, made on February IP. 1021. disclosed that 
there was albumen in the urine, but a- to tlie amount of it, 

I cannot idvr any' definite data, because the record is not 
obtainable. Any casts wore made in the hospital labora¬ 
tory: we don’t do that in my oilier. We had a record of the 
specific irravity at that time. I don’t know what it is now. 
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It had l)oeii low. hut 1 don't know what it was. j think T 
know at tho time what tin* specific gravity was, lnijt 1 don’t 
recall except that in a general way it was low. To the ques¬ 
tion Xow Doctor. from your ohsorvation of Mr. Loetscher, 
and from your experience as a physician and surgeon, take 
tin* case of a man 7d year- ot' age. aftlieted with ujephritis, 
which at that particular linn* may have reached the chronic 
stain*, ah') affiieied with arteriosclerosis. which at 1 hat 
time may have reached the chronic stain*, and affii<|*ted also 
with an enlargement ot’ the spleen, or tumor on tlnj* spleen, 
which pressed upon the diaphragm and against iljo luniks, 
lu*art, liver, and other organs, and which conditiop of en¬ 
largement had exisied for many wars. and also j afflicted, 
with an ulcer on the toe of more or le-s chronic natpre, and 
which resisted treatment and failed to heal, and \jvho had 
a degenerated lieart muscle at this particular time, and 
whose kidneys did not properly function, aijid there 
4f) was a lack of propel* elimination; what wojuld you 
state. Doctor, taking the condition just described in a 
man 7<) years of aim, who at tha.t time made a transfer of a 
material portion or part of hi< properly, what would you 
state as to whether <>r not such a transfer made by a person 
in <ueh a condition might have been made in conienjiplation 
of death ! 

The witness answered. Well, it might. of course, j 1 can’t 
sav anvthing from the condition of the man's bodv at the 
time or his own statements to me, but 1 have no means of 
knowing what was in his mind. I 


i 

Redirect examination Dr. James !>. Guthriej: 

i 

Mr. Loetseher's difficulty in breathim;', which existed 
when i saw him in December. 192o, with Dr. Meyers, very 
largely disappeared, so that In* didn't have any great diffi¬ 
culty with breathing*, until tin* early part of 192*2, w*hen his 
chronic Rnghts* <.*r ins chroitie nephrnis began to njicrease 
then he began to have* a difficulty with his breathings as all 
n<*])hritics do. The dates on this record of my Various 
visits and analvses do not include the analvses mjade at 
the hospital. 1 couldn't say when the hospital analysis of 
urine began; ! would sav sometime in the latter part of 


1921 or the first of 1922. Sometimes Ik* would send aj speci¬ 
men to the office and have it gone through with asj to its 
albumen and specilic gravity; we made no pretense of look- 
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i'll< 4 : over it for casts at the office, because we don't do that. 
It is rather common for a man of that a ire to have traces 
of albumen without anv threat significance. It mav come 
from a variety ot causes and disappear. A slight harden¬ 
ing*: of the arteries is also very common with old ago with¬ 
out serious significance. It is one ot the consequences ot 
increased ago. I think I did take his blood pressure, but I 
can't distinctlyi recall what it wa>. It was probablv in i}• • 
fall of 1921, but I can't distinctly recall it. He had pretty 
fair compensation for his heart weakness, there was no 
swelling of the feet and no dropsy. There was no serious 
significance to be attached to this heart trouble except for 
this debility and increasing weakness. I can't state when 
that bewail to develop: tor quite a good deal of tin* 
4(> time 1 waited on him his heart was weak, but that 
wasn't much weaker than his general physical condi¬ 
tion would warrant. I informed Mr. Loetsehor myself that 
there was albumen found in his urine, but I don't recall 
when it was. He knew that there was albumen, but how 
lom; before hi> death I couldn’t say: between September, 
1921, and the first of 1922. I think that the condition of 
his toe was neither a direct nor indirect cause of his death. 

I don't recall when 1 began to give him digitalis. I think 
it was in the latter part of September in t lie year before 
his death. He had digitalis at various times. I couldn't 
state positively that there was no vomiting before the 
digitalis was administered but I knew that later on there 
were more of these bilious attacks and nausea mid vomiting. 

I do not recall his having vomiting spells before September. 
1921. 


Recross-examination of I)r. James R. Guthrie: 

There was a little albumen in his urine prior to Septem¬ 
ber, 1921, but it he constant appearance of albumen began 
about that time. I don't know exactly what date. I have 
no way of setting the date. It is possible that I may have 
administered digitalis before 1921, but I do not recall it. 
I have no record disclosing- that I did not. but the best of 
mv knowledge would be that we began the use of that in the 
fall of 1921. 

Q. These specific ailments Mr. Loetscher had in his con¬ 
dition, those ailments were progressive were they not ? A. 
Yes sir. 
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Q. And they may have progressed for some ti|ne prior 
to the year you tirst called upon Mr. Loetscher, may they 
not? A. Yes sir. 

( t ). Down to the time of his death? A. Yel? sir. 

47 Q. And thee gradually increased and becaime more 
aggrevating until the time he passed away?! A. Yes 

sir. j 

( t ). And together, these ailments and conditions a|l tended 
to bring about that condition which caused his dehth? A. 
Yes sir. j 

( t ). It was a complication of diseases? A. Yes, tjlie chief 
disease being nephritis and the other, complicatiojns. 

( t ). And those all became more progressive? A. Yes. 

Q. And as time went on tliev became asrgrevated? A. 
\ es. 

Q. And at the time you wore tirst called they were pres¬ 
ent there in some degree? A. Yes sir. 

I 

If 1 stated in mv affidavit of Mav 4, 1925, made! for the 

• * . i 

Revenue Agent, that I first was called in for consultation 
bv Dr. Movers in March, 1920, and at that time he had an 
enlarged spleen and a little albumen in his urine, T (think it 
was a mistake, because I think my first visit was in (Decem¬ 
ber, 1920, and that I was called in once independentjy after 
that, in the same month, which is the first visit slijown on 
my card. 1 did not operate on Mr. Loet-cher’s toe! except 
to open the ulcer there. lie* was confined to his bed (all that 
fall during the time 1 was taking care of his toe. lido not 
know whether Mr. Loetscher knew that he had nephritis. 
I have, of course, talked with him about the presence of 
albumen in his urine, and he probably did know it, although 
I don't think it was ever discussed. I refer to the!fall of 
1921 when he was ill and having these frequent urinary 
tests. There is no reason he did not know he had albumen 
in his urine in February, 1920 and 1921. He may have 
known he had nephritis at that time. j 

l 

48 Dr. Guthrie recalled for cross-examination testi¬ 
fied as follows: I 

i 

The affidavit of January 14, 192b, signed bv me aind ae- 
knowledged before John 0. Chalmers, Notary Publilc, sets 
forth that T attended Mr. Loetscher from March 1920 down 
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to the* date of his death. The “date hook," with the year 
in figures “1920" marked on it, which has just been found, 
contains calls made by me, and any calls appearing therein, 
wherein Mr. Loetscher \- name appears in the entry, were 
calls made by me upon Mr. Fhristian Loetscher. The entry 
of February 21, 1920. “Mr. Loetscher Sr. “Con." means 
consultation. I think that was the time when 1 was called 
in for consultation by Dr. Meyers. I do not recall the 
call made on October l.*»th, entered in the books as “Mr. 
Christian Loetscher, $20.00." I remember opening Mr. 
Loetseller's toe, 1 don't remember it in detail. 1 think I 
personally made the numerous calls between February 21, 
1920 and November 24, 1920. I recall nothing in detail 
about Mr. Loetscher'.- condition during those times. Run¬ 
ning down the list of these calls and judging from the dates 
of the calls and the times between the different calls, it 
does appear that hi* was sick. He may have been bed-fast 
during some of those periods. 1 can't say whether or not 
lie had symptons of nephritis during those periods, without 
getting the records of the nrinarv tests, and I haven't those. 


1 presume 


Ian 


*>;ue albumen, but ! can’t say positively 


because tin* tests were taken at the office by the office clerk, 
and 1 then looked at the specimen and then as I stated 
yesterday, they were also taken to tin* hospital where chem¬ 
ical and microscopical examination- were made. I testified 
yesterday that 1 called upon Mr. Loetscher about three 
times in tin* year 1920. 1 want to change that testimony 

now. because that is an error, because the records show the 
actual calls. It was more than three times during that year. 
I presume tin*! decedent had hardening of the arteries dur¬ 
ing those periods, at the time those calls were made, but T 
don't remember now in detail. The record shows 
49 that T called upon Mr. Loetscher very frequently and 
sometimes for n neriod every daw From .Tune 12th. 
continuously down moil December It). 1920, when tin* office 
card discloses further calls commenced, so that 1 called upon 

"Mr. Loetscher regularlv. and sometimes everv dav, from 

• « • 

June 12. 1920. eontjnmmdy down until the time of hi- death. 
T have no record of any examination made, or of any medi¬ 
cine administered, or of any symptoms diown. during any 
of these call*, except from my general knowledge. MY. 
Loetscher's condition, which I testified to as existing from 
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and after December 10, 1020, certainly existed tp a certain 
extent prior to that time. I Avon Id not have bejen calling 
upon him, if there had been nothing the matter iwitli him. 
File frequency of these calls, at certain periods,! indicates 
that Mr. Loetseller was sicker than usual at certain times 
and having more pan/. j 

Record of calls made on Mr. Loetscher bv Dri Guthrie, 
from February 21, 1020, the time when he was caljled in for 
consultation with Dr. Movers, to November 24, 1020: 


1020. 

Month. 


2-21- 

■Call. 

7-1-Call. 

8-1- 

(Jail. 

6-12- 

4 4 

7-5- 

8-2- 

i i 

6-15 

i i 

7-13- two calls. 

8 4- 

J fc 

0-10 

4 4 

7-14-Call. 

8-0- 

* % 

0-17 

4 4 

7-15- two calls. 

8-12 

4 4 

0-18 

4 4 

7—10—( all. 

8-10 urine 

0-19 

4 4 

7-18- “ 

8-17 

Cjill. 

0-21 

4 4 

7-21- ‘ 4 

8-24 

i 

0-22 

4 4 

“_0*>_ i • 

9-20 

4 14 

i 

0-23 

4 4 

7-23- “ 

10-0 

4 

0-24 

4 4 

7-24- “ 

10-13 

4 

0-20 

4 4 

7-2f>- 

10-14 

1 

4 i i 

0-28 

4 4 

7-29- “ 

10-10 

4 ( 

1 




10-18 

4 i 

1 




10-23 

1 

M 




10-28 

4 4| 

i 




11-5 

4 41 

i 




11-11 

4 4| 

1 




11-24 

“i 


50 Redirect examination of Dr. James R. Guthrie: 


I am not an extremely busy man, but it is impossible for 
me to remember all the intimate details of one patient. 
However, I do recall that Mr. Loetscher was not |always 
bed-fast, when I made these calls testified to. Thej princi¬ 
pal cause of his pain was the ulcer on his left groat toe, 
and the pain which he referred to as rheumatic, jhe op¬ 


eration appearing in the record of calls from February 21, 


to November 24, 1920, was scarcely an operation, 


it was 
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an ulcer and a little* scale of fle>h removed for drainage 

purposes. It was a very simple operation, nothing serious. 

I couldn't sac whether the record shows there was but one 
% 

urine examination from February 21, 1920, to November 
24, 1920, as appears from the record. The record discloses 
one was made on August 10, 1920. I would surmise that, 
had the urine examination of August 10, 1920, shown any 
serious symptoms, I would have had further urinal ex¬ 
aminations about that time. 1 have no recollection of the 
matter in detail, except that there was that recorded urin- 

arv test made in mv office. I think if 1 had made further 

• • 

urinarv tests they would have been shown on mv record. 

• • • 

Recross examination of RY. James R. Guthrie: 

At the time 1 performed this operation on his toe, I 
can’t sav which one of the nurses were there. Miss Schem- 
mel or Miss Wiedeman. I think I did try to get Miss 
'VYiedeman as a nurse, but 1 don't recall. T can't recall 
trying to get Miss Schemmel to come back, and. not being 
able to do so. getting Miss Wiedenian. I know both of 
them were in attendance. T do not recall what nurse was 
there during 1920. I know both nurses officiated, during 
his illness, but I can't tell who was there at the time. I do 
not know what nurse was there at the time he died. 

51 Testimony of Miss Atella Schemmel. a Witness for 
Petitioner, on Hired Kxamination. 


1 am a graduate nurse and in that capacity cared for 
tin* late Fhristian Loot seller. 1 can't tell you .just when, but 
I think it was in 1920 or 1921. and I can't toll you just how 
long, because 1 was there at different times and 1 didn't 
keep a memoranda of how long 1 was there, but 1 know T 
was there a long time. As to his general condition the lirst 
time I was called on as night nurse for two weeks, (there 
was another nurse in charge of him during the day). In* 
had an attack of kidney trouble and vomiting, but other¬ 
wise his condition seemed to be pretty good, and he was 
bright and cheerful. lie never seemed to be seriously wor¬ 
ried about himself and gave no indication of thinking lie 
was approaching his end. Mrs. Loetseller at this time was 
rather nervous and excited. After Mr. Loetscher got 
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bettor, I left for about a week and tlien 1 went l ack again 
in August. Ho was up in his chair in the roopi and he 
would walk to the bathroom, and he practically did that, as 
sick as lie was. even when 1 was on night duty, j He went 
out in his automobile in that fall. He had a litrtle opera¬ 
tion on his too that fall which did not amount tojmuch. It 
wasn't necessary, but In* wanted it done because l|e thought 
he would feel bettor. Before that he went out ljiding, be¬ 
cause lie liked to go out. It wasn't necessary that! I go with 
him all of the time, but 1 had nothing else to do. j Once we 
motored to Hichardsville. as ho wished to see tlije scenery 
out there. That was before he had this operation on his 
too, which was under a local anaesthetic and wasn't much. 

i 

I know he went to the polls to vote, but I dejn't know 

whether it was that fall or the following spring.} I really 

think it was the fall. I know 1 was there for one Christmas. 

That fall ho told me that, whenever his children were 

married, lie always gave them stock in the factory and he 
alwavs gave his children stock. That is what lid told me. 

I can't recall bis expressing any reason for those 
5‘J gifts. He used to talk a great deal about j the office 
and how he was always anxious to get baek.j He was 
always planning to get back to the office. He w;j\s a very 
generous man and gave me a $10.00 Christmas! present, 
which was more than I expected. He always rerjiembored 
the maid and the chauffeur, and remembered mej the first 
Christmas and onlv Christmas 1 was there. TTe was alwavs 
cheerful and optimistic and interested in life ajid never 
seemed to be suffering from any premonition |of* early 
death. 


Cross-examination of Miss Atella Schemmeil: 

i 

It seems to me that 1 started to take can* of Mr. Boetscher 
(‘ither the latter part of .June, or tin* first part of Ji|dy, 1920. 
1 left in August and then went back, and i left agijin in the 
fall. When I first went to Mr. Loetseher's bonne 1 was 
night nurse for about two weeks. Miss Stella Bujrke, now 
Mrs. Robert Byrne, was day nurse at that lime, i At that 
time Mr. Hoetseller was in bed. Pic was vomiting! and had 

■ i 

a kidnev attack. We gave him two hot packs a davihut verv 
little medicine. Gave him no medicine for his heart that I 
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remember. Ills toe was open bu was not idviiu; him miv 
trouble. Tim uhmr was then* on tie* toe at that time. I 
think the operation on tin* I<m- was in tin* following* fall. 
All*. Loetsober was bcdlast in .June, l!*!’!). and conlinuouslv 
1 rom tin* tinm I came in .linn* until I took my work off. ex- 
( *(‘ptiiiu* when h<* .irot np to 0*0 to tin* bathroom. Tin* ulcer 
°n his too did not hotlmr him very nnmh at that timo. He 
had an onlarimd spleen, kidney troiihh*. nephritis and albu- 
mi'ii in his ui’iin*. 11 «* Iiad only one vomit iim* spell when I 
tii*st wont thoro. I just can’t remember whether In* had 
more later but when he did they weren't verv severe. He 
had unite a had spell when I tirst went there in 1020 . Hr. 
Outline was tin* onlv doctor I saw. 

\\ hon I went back. In* would ^el up and sit in his chair, 
and when in* would lee! like iroinn* downstairs. In* would 
140 downstaii's and then pretty soon he would start to iro 
out automobile riding and he was out on tin* porch and 
walk inn- around ihe yard. I went with him on some 
ot thost* automobile ride- but In* novel* stopped at 
the hospital fora urinal test, nor left a specimen for 
a tost. He never went down to tin* office to mv knowledge 
when 1 was there, but In* was plunnini;* on li’oinu' down. 

^ hen I tirst went then* In* had nephritis or kidnev trou¬ 
ble. Rheumatism was tin* most that In* complained of, but 
that cleared up. A specimen of his urine was tested almost 

e\eM (lay . I sell! tile >UIUpb , > doWH to till* otllce. boCatlSO 

Airs. Loi*tseher wa> n«*r\ mn about it. and 1 would call for 
tin* result. 1 here was albumen present there at times. 

Mr. Loetscher read a ureal deal to himself and at times 
was unite talkative. He was much interested in the fac¬ 
tory and used to have tin* boys conn* up to talk to him. He 
ne\ or talked to me about Ids business, except to 11 * 11 me that 
he had .iriven hi- children stock in the faetorv. 

Ihe vomiting spell lie had. when I first went there, in 
Mum* \\;n the worst attack ol all. I don’t know 

whether In* nmy have had one in tin* fall, when 1 was there, 
but if he did. it would only coniine him to his bed a day 
or two and In* would be up auain. It made him weak, i 
was then* some in .January. 1021, but I wouldn’t say 1 was 
then* in February. I was then* off and on until Mav. 1 . 0 * 21 . 
Duinic this time Mr. Root seller went automobile ridinsf 
ami to his meals. He was otherwise confined to his bed. He 
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never had any temperature: ! do not recall ever *y:viiuy him 
any digitalis for his heart or calomel or soda for hjs bowels. 

! think lie had a mineral water of his own he iyot [from tin* 
springs. He was on a special diet with no meat?! and not 
many cuas. because of his nephritis and the presence of 
albumen in his urine. 

i tested his temperature and pulse every day and kept, 
a record the lirst two weeks, when Mr. Loetseller >|vas quite 
ill. After that the doctor didn't come very often.j 1 think 

1 destroyed that record. 

:>4 On examination of the affidavit which 1 Imade in 

Mav, 192b, for the revenue aiyent, in reiyarll to this 

• • « 

ease, there are two things in there that 1 can't r km ember 
say ini* 1 . My recollection of this matter was as i><j)od then 
as it is now. There are two statements in there that I do 
not recall having made, the one about his children,—the 
only tiling lie remarked to me that fall was that lie would 
•five his children stock when they were married, ami second, 
the one about not yettimr well,—why I can't recall that 1 
told you In* never planned on u’eitimy well or real well. I 
can't sav that was true, because he would talk about syoinsy 
down to Ins ol’lice and. of course, anyone will remjark and 
say * * Well, they are •yottiniy old." lie made plains about 
irottiiiiy* real well and he would always talk about *» , oin<y 
down to the office and he told me how many hours ]ie could 
work there aiyain. j 

11 is ne])hritic condition was never discussed, ljlis kid¬ 
ney trouble would clear up and la* never had an attjack like 
the lirst one, when l went back. The first time 1 weijit there, 
his urine loaded up with albumen and he *yot these attacks * 
and he vomited: but after I was back it was always his toe 
that troubled him. lie did have some vomiting spells, but 
they were not as bad as tin* first one. 1 don't recall jvhether 
we ever sent any urine to the office after l went back] What 
1 meant to say in the affidavit was that specimens were 
sent down and there was albumen present, when I fiijst went 
there. | 

I went out ridinir frequently with Mr. Loetscheii in his 
automobile. In tin* fall he had a little chalk stone removed 
from his toe* by T)rs. Outline and Fritz. That was in the 
fall of 1920. Ho was up and around and did not <z oj to bed 
until the doctors came in tin* front door and he then [walked 
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upstairs. After tin* operation, lie was in bed. but not for 

very lonu 1 . I do not recall his having any distress after 

eating, lb* complained a little of rheumatic pains in his 

hips and arms, but there was no swelling in his shoulders, 

linger joints or toes, and lie had not trouble Rvttiny 

around, although he alwavs walked with a cane, lie 

55 walkediup and downstairs with his cane. lie did not 

have any shortness of breath that 1 can remember. 

He never complained to me about the enlarged spleen. He 

used to i»o out automobile riding and up to vote. Tie did 

not uo to the office but used to keep some of his books at 

home. 1 do not know whether they were company books. 

If the doctor uave him digitalis 1 would not know what was 

in the prescription, as it usually has a number on it. 1 

merely administer the medicine prescribed by the doctor. 

Sometimes we drove down town, but Mr. Loot seller liked 

to drive in the country. lie usually sat in the back with 

Mrs. Loetseller and I sat in front with the chauffeur. Our 

drives would last from an hour to two hours, depending on 

how he felt about iroinir. He would usually rest, sometimes 

before we would sro, and sometimes when we came back. 

I do not recall that he ever had any weak spells when we <rot 

back. Ib* never complained of any pain except rheumatic 

pains in his hip. He was tall and neither llesliy nor real 

thin. lie did not have the appearance of having failed or 

lost weight, but looked practically the same all the time I 

was there. I don’t know whether he lost any weight while 

I was there, but I think not. He had a jrood appetite and 

his face was not Mabbv. Tie had no distress after eating. 

•He alwavs wanted to dress and undress himself, but I had 

nothing else to do. and though he didn’t need any help I 

used to help him. He used to bathe himself. He had no 

prostate, no kidney trouble. 1 don’t know whether there 

were anv casts in his urine or not. 1 never called for anv 
• • 

results of the urine analysis taken at the hospital. He used 
to write his own checks and in a tirm hand. He used a cane 
in £*ettinir about, but he did not walk with a shuffle. He 
had no trouble uettinij- up or down stairs. I used to have 
him lie down on the couch for an hour or an hour and a 
half during the dav. I don’t know if he had anv blood tests 

V • • 

taken. The following statements I made in the affidavit 

of Mav, 1925, referred to before, are true: “I attended Mr. 
• < 

Christian Loetscher in his lifetime. \ started to take care 
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of him in June, 10:20, I think: and stayed rfght there 
JO at his home with him. At that time when I (first .vent, 
there I was on niirht duty. 

** I stayed there with him continuously until August, 1920, 
when 1 took one week off and then 1 went hack ahd stayed 
with him until tin* end of the vear 1920, when 1! took two 
weeks off. After that I went hack and stayed iwith him 
until about May 1 , 1021 : when I went hack in August, 1920, 
I took entire can* of him.** This is a true statement but I 
had more than two weeks off. The statement is substan¬ 
tially true except as to the exact time off and on.j I would 
H*o and come —1 don’t know exact dates. 

“When 1 first went to cart* for Mr. Loetschor iii 1920, he 
was bedfast and from June to August, 1920, whim I took 
one week off, he was in bed continuously. At t|hat time, 
he had an ulcer of his .ureal toe, which was opeln all the 
time and bothered him. lie also had an enlarged spleen, 
and nephritis, and had vomiting spells at limes, j hie had 
a very bad spell, when 1 first went there in Junk, 1920.” 
That is a true statement, but lit* went to the bathroom. 

“In the fall of 1920 Mr. (Juthrie operated on Mr. Loet- 

seher’s toe, and 11 <* was then confined to his bod llor about 

. 1 

ton davs, and after that he would be confined to his bed for 

• f 

a day or so at times, and then would be up and arlound the 
house* for a few davs. This continued until 1 left!there in 

* • i 

Ma\\ 1921.” The statement was made bv me in mvlaffidavit 

• . . • "i 

and is true. I went with him on auto rides, not| because 
he needed me, but because I had nothing else to do, 

The statements: “DuriiiLT this time, from August 1920, 
to Mav 1921. when 1 h*ft, he was troubled with his toe, with 
stomach trouble, and had nephritis or kidnev trouble and 
rheumatism. From the first time I went there until I 
finally left there* in 1921. a specimen of his urine w? s tested 
almost (‘Very day. and then* was albumen present in his 
urine practically all of the time, an* true with the exception 
that he just had that one attack of kidney trouble^ when I 
first was there in 1920, and I can’t recall whether ai}v speci¬ 
mens were senl down after that or not. j 
.IT Tin* statement that: “He never talked to rrjie about 
his business or property or what he was d<j>ing for 
his children. lie read and wrote. Some days Ik* wajs cheer¬ 
ful and some days he was despondent. Some days hie would 
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sleep most of,the day. I!c never talked to me about dying, 
but I do know lie never planned on getting real well. When 
he had vomiting spells, be was very weak and sick. I do 
not recall anv special sickness in Januarv or Februarv 
1921. oilier than his general condition. lie was confined to 
his house then, and part of the time bedfast, and part of 
the time up and around the house,** are true, as near as 
I can recall with the (exception that, as I stated before, he 
remarked and. said that lie always gave his children some 
stock, when they were married, and I can't recall his mak¬ 
ing a statement about not getting real well. That is an 
error on mv part, because tin* onlv remark lie made to me 
would be like anybody would make. “1 am getting old,** 
or somethiim like t hat. Tin* statements in tin* affidavit are 
substantially correct with those exceptions. 

I signed the affidavit and 1 think it was read to me bv 

Agent Nelson. What In* >aid about getting old was just a 

natural conversation sitting there talking. I used to tell 

him how good he looked, and In* would say, “Well I am 

getting old" or. if we would go out walking, he would sav 
* • 

“Well 1 feel pretty spry today," just a casual remark, 
lb* used t<> go out in the yard. They had some grapes there, 
and lie would pick >ome occasionally. 1 would assist him up 
and down the steps, not becaux* I had to. but because I was 
then*. It was not necessary for me to help him into the 
car. but nur>os* ethics would require me to help a patient 
into tin* car. 


Redirect" examination of Miss Atella Schemmel: 

The affidavit of May. 1925. was secured in the living room 
of Dr. Miller's hospital, at Dyersville, at a time when I 
had a very sick patient upstair^. Mr. Nelson copied it down 
with a lead pencil or it may have been a fountain 
5S pen. After it \\;c written. 1 read it over. 1 don't 
think 1 read it myself. 1 think he read it. Then T 
signed it. 1 cannot remember that 1 made those statements 
about his never) expecting to got real well and the other one 
about his gifts to the children. To tin* question, why do you 
sav that Mr. Loot seller had nephritis at that time, witness 
answered. “Well. 1 knew he had kidney trouble from the 
albumen In* had in his inane and tin* doctor said so himself.” 
1 am not a physician and would not feel competent, in the 
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absence of a physician V diagnosis, to say wlietlibr or not 
a patient had nephritis. 

Reeross-examinat nm of Aiella Schemmol: 

! 

The aflidavit was volimtarilv given hv me. Thebe was no 

• * • 

force brought to hear on me to give it. It was \jmttcn in 
my presence. We sat on opposite sides of the table, and I 
saw the aflidavit being written. ’Hu* questions would be 
asked, and I would answer them, with the exception of those 
two: I do not recall making those two statements. If I did, 
it was just an error on my part, and just becaijse I was 
anxious to get back to my patient. I saw everything that 
was written in that aflidavit, as it was written righjt in front 
of me. I 

Testimony of Dr. Frank W. Meyers. Witness on >ehalf of 

I Ytit ioner. 

I am a physician practicing at Dubuque, Iowa :|ud knew 
who the late Christian Loetscher was. and was acquainted 
with him slightIv for about lifteen rears before his death. 
I attended him professionally in May, dune and duly, 1919 
and 1920. He had a temporary ailment in 1919, but I don't 
recall what the trouble was. I think it was not serious, 
and then, he had a serious illness in 19*20, from fjebruary, 
21st to March 9. I have no record of what his disease was 
at that time; I know that In* had an enlarged spjleen and 
some intestinal and stomach trouble at 1 hat lime. 1 visited 
him eight times between February 21 and Mart'll 9, 1920. 
Asked, did In* entirely recover from these ailments, witness 
replied, “Well, he was better when I last saw liim.j I can't 

sav that he was entirelv recovered." (hltside of 
• • 

59 these ailments, bis genera! condition during this time 

was pretty fair for a man of his age. He was quite 
active and cheerful, attending to the u-ual pursijits of a 
man of his age. Ilis mental condition was very gj»od, and 
he gave no indication of having any premonition of an early 
death. j 

! i 

Cross-examination of Dr. Frank W. Meyersj: 

The memoranda used while testifying relates to the visits 
made. I couldn't remember that : that was five or sjix years 


i 

j 

i 
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n<ro. Tile memoranda was token from my hook: tlie hook 
shows calls and charges; it does not show medicines pre¬ 
scribed or symptoms found. T have no record of the symp¬ 
toms lound: my testimony os to the symptoms is based on 
memory. T no doubt examined more than his spleen. I 
don't remember just what the examination was. but I no 
doubt made a complete examination. I don't know, but \ 
assume that 1 did. I think I examined his blood pressure, 
but I don t remember what tin* blood pressure was. 1 made 
an externa! examination with respect to the enlarged spleen. 
The enlarged spleen wa< no doubt pressing some on the 
diaphragm. I don t know a- there was anv pressure in the 
chest: it was abdominal. The spleen was located below 
the diaphragm in tin* abdomen. I don't know a- tin* pres¬ 
sure would be upward: it would be naturally downward. 
As I remember it. he had some stomach and intestinal 
trouble at this time, just what. I could not <ay. I have no 
lcoord of it. and diat was six years au’o. I don't know 
wbethel it was indigestion, but In* had some disorder m his 
stomach or intestines. It eould have been due to a con¬ 
dition ot the liver, but 1 don t think it was. I examined 
his urine myself at that time. 1 have no record disclosing 
the result <>t t ha 4 te-t. My recollect ion is that there was no 
albumen in it. 1 would n<>! have made a record ot* it. In 
the* serious sick spell between February 21st and March Pih. 
lb'20, 1 think he had vmnitinu spells as I recall, lb- 
had some intestinal and stomach trouble. I think lie 
did not jhave any hum- when 1 attended him in Feb¬ 
ruary and March, IdJA Possible there was, but I am not 
sure. 1 think he had a little rheumatic trouble in tin* sum¬ 
mer of Iblb as I recall. T couldn’t sa\ what il was due to. 

1 examined his b]ood pressure, but don't ivnienibrr what it 
showed, lie had some slight hardmiinu 1 of tin* arteries, 
not excessive. 1 think rheumatic 1 rouble could not have 
been duo to a nephritic condition, It he had had nephritis, 
T think 1 would have remembered it. 

Rheumatism is uetierally due to a local infection or teeth, 
or tonsils. There was no pus in hi- system that I know of. 
T think he had no nephritis. If he had nephritis. 1 am sure 
T would have remembered it. Thai is my opinion. 1 have 
no record ot it. 1 here was nothing* very serious about this 
intestinal trouble and stomach, but he was confined in his 
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])od and to his homo. I made eiirht visits to him ;jnd called 
<>n him at his home. I prescribed tor him, bul I don’t 
1 cmcmbcr what. I don t think 1 *jave him diuitalijs or calo- 
i wl or soda. I think h<‘ was in bod every time T called on 
^' ni - • ^ l( ‘ °aly sb-k spoil 1 know of was in 1919. That is 

the spell that 1 said, as 1 remember, it was rheumatic. At 
that time 1 think he was not confined to bed. T 
member whether ho had the nicer on bis too bnt ho 

11l( ‘ ( ‘ n];irir<, d at that time. I can't sav thm ne re¬ 

covered fully from his trouble, as following Alarc'ji 9, 1920, 
1 did not see him, and know nothin^- about him. I TTe had 
s('?a«* arteriosclerosis but not excessive for a m?Jn of his 
a--e. The hypertension or arteriosclerosis was no doubt the 
result of old a ire. Those other sicknesses could have come 
to anyone. TTe did not have the ulcer on his toe in Februarv 
and March. 1920. and I don't know when that developed. 


don’t re¬ 
did have 
lat he re¬ 


nt 


Redirect examination of T)r. Frank W. Mevi>r 


. M: '- T '"Plseller for (lie Life Extension jlnstitute 

ni ini'-’. 1 ,lo not remember (lie exnet result of (be k-amina- 
lioi). From tlie copy of tl,e report, bis physical cfonrlition 
at that time was fairly stood. It shows a little ijxcess in 
Woo,] pressure, that is. ibe l.loo.l pressure showing a little 
limber than it should. _ That, and a bunion on bis to,i. are the 
onlv Datlioloyical findings contained in the report.! Other¬ 
wise T would pronounce him in fair health for his aste. 

Recross-examination of Or. Frank W. Meyers: 

Ibe oiirpose of the examination of the Life Extension 
. nsi 'lute is to aepnaint the person who is heimr examined 
as to the stale of his health, for his own satisfaction, so 

! lnl 111 .. v, ‘ !l1 'lint pathological symptoms are found. 

they can be taken care of early. After the examina ion. the 
l.ile Extension Institute notified Mr. Loetscher as to the 
eonditioi, found and as to the result of the examination. 

ns record showed a bullion on bis jrreat toe and the pulse 
rail' was fit), the character of the pulse to be weak The 
blood pressure at the time of the examination was svsfolie- 
1G ° : Uisstolio-SO. This indicates hisrh blood pressure, but 
not excessive—about 10 points higher than it shou d be. 
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Testimony ot M?*s. Mary Loetscher. witness tor Petitioner. 

I am seventy-five years old. and tin* widow of tlio late 
( liristian Loetscher ot Duhutjue. Iowa. I am familiar with 
certain i^itts ot stock ot tin* Farley Loetseller ( ompanv, 
winch Mr. Lpetseller irave to his children about Christmas, 
Hven before that, in l!*i>o. he started I believe. He 
talked tin* ( hristmas pen, mtts before lie ntad(* them, ovim* 
with iin-. sayinii' he thomdit tin* children needed it. now that 
the} all had lamdies and needed tin* extra halt for educat¬ 
ing t hoi r eh i 1 d roll. \\ < * would h a ve enonn’li 1 eft to i*‘et a Ion ix 

without that. 1 his conversation was before tin* <j*ifts were 
mad(*. I hat i was hi*- reason tor making tin* ibfts. 

b- < , i , ossn(*.\aminat ion of Mrs. Loot seller: 

Mr. Loot seller talked over tin* matter of tin* trips of stock 
to the children maybe a week or so before Christmas, 11)20. 

I can t sa.\ tin* exact time. I can t remember just everv 
uoi'd, l>ni what I have testified to. lie had made trips of 
stock to them before that. 'They were not in actual need, 
but Mr. Poet seller was always liberal to them and wanted 
to help them ahmtr. Prior to that 'inn*. In* had had inllam- 
-utoM i heiimat ism tor about ten Years and in later Years 
it came on opener, and In* was verv miserable sometimes, 
but then In* would be up an ! around a train. Before that 
linn*, and durintr Pen. he had had those spells. Inflam a 
tory rfieumatis?n P a bad thint* to have, very painful, and 
In* would be in bed. when In* had those spells, sometimes 
On a week ojr 0*n <!a\ -. and then it would pass off amain. 
>n tbat he could be about. Hi. heart never troubled him 
that 1 know of until tin* last two months of his life. Tie 
wa" not troubled with his kidneys except toward the husi 
About that time. In* was not troinir down to the ofliee. He 
was retinal for some years before lie really took sjek. and 
spent most of the time around the house, although for a 
while he would m> down in tin* forenoons and stav home in 
tin* afternoons, lb* was not sick in lx*d around Christmas 
of PC<). but 1 can't remember now just bow Iona* before 
Christmas, it miirht Inna* been even more than two weeks 
before. 

The stock warn intended as kind of Christmas <Mfts for the 
children. 
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Testimony of John A. Loetscher. Witness for Petitioner 


I am lifty-iive years of auv. reside at Dubuque, Ijowa, and 
am the eldest son of the late ('hristian Loetsehpr. 1 ani 
President of the Farley Loetselier Mamifaclurinsr (I'ompany, 
and ha\'e been a stockholder in said Company hi net* my 
twenty-first birthday, and in the employ thereof since Janu¬ 
ary. 180.*>. My father founded the lnisiness in 187(5, and 
was active in it all his life. In the early days lie was 
Superintendent, and became President ami! (Jeneral 
(id Manager in 1802. 11<» was horn in Switzerland in 

187)0, and settled in Dubuque in 1S712. in wljicli year 
he was married to my mother, who is now his widjow. He 
had been a cabinet maker and school teacher, but jwlien he 
came to Dubuque, went into the sash and door lnisiness. 
'The Farley Loetselier Company was organized in 1|S7(5, and 
was incorporated in 1SS1, and has steadily urownj and de¬ 
veloped through the years. My father and motjher had 
el(*ven children. of whom three died in infancy. The other 
eiidit are still living, live sons and three* damdithrs. Of 
these live* sons, four of them entered the Farley Loetselier 
Company as soon as they were out of school, and 'are still 
connected therewith. The remaining brother is a minister 
and professor at Princeton ( Diversity. Two of myj sister's 
husbands are, and have been for many years, connected 
with the Farle\ Loetselier ('ompaiiy. and the third one is 
a minister and professor at McAllister College. When L 
became of aii'e, November lib, 1SP4. my father .nave me 
$.*>,()()0.0<) in stock in the Farle\ Loetscher (’ompaiiy, and 
_tfave the same amount of stock to each of my brothers and 

sisters when thev reached the am* of twentv-one. !li(* fol- 

’ f ‘ * | 
lowed tlu‘S(» u’ifts at different periods with other i»'ifts of 

stock in the Company to iiis children. < )n Januaryj4, 1911 
he nave each child $4,000.(M) worth of this stock oiji Janu¬ 
ary 17, 1014 lie nave them $1,000.00 each: on .1; nujary Lib, 
101b, $1,000.00: on April lb, 101(5, $lb,000.()0 emhpand ill 
February, lOlil. lie nave each child $2b.()()().()0 worth t)f Far- 
ley Loetscher stock. With reference to this last <$ft, my 
father intsructed me, as Secretary of the Company] in the 
latter part of 1020 to arrange with our attorneys t]o have 
the capital stock increased, and on December 1, lj020 he 
handed me a memorandum directing me to issue $23,000.00 
worth of stock to each child as soon as the capitajl stock 
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• ^ * * I ary Loot seller, wilness for Petitioner. 

f am seventy-live years old, and lie* widow of the late 
( liristian Loe|seller ot I)ul>u«|ue, Iowa. I am familiar with 
certain iritis ot stock o* ihe Farley Loetscher (ompanv, 
which Mi*. Loetxdier uave to his children about Christmas, 
Kven hjcforc that, in he started I h(‘li(»ve. lie 

talked the ( hi'istmas lb'Jo. intts before In* made them, over 
with nn*, sayinir he tiion-jhl tho children needed it. now that 
tlioy all had tamilies and needed tin* extra halt for educat¬ 
ing 1 heir children. We would have enonirh left to «fot alonir 
without that. I his convcrsati<>n was before tin* <dfts were 
made. I hat was hi- reason for making the irifts. 

(>- < ’ross-examinat ion of Mr-. Loetscher: 

Mr. l.oetx-her talked over the matter of the shifts of stock 
to the children maybe a week or so before Christmas, 11)20. 

I can t say tin* exact time. I ean t remember just everv 
word, but what l have testified to. He had math 1 irifts of 
stock to them before that. They were not in actual need, 
but Mr. Loetscher was alway- liberal to them and wanted 
to help them ahem-. Prior to that time, lie had had inilam- 
-ator> rheumatism for about ten years and in later wars 
it came on otfener. and In* was wrv miserable sometimes, 
but then In* would bo up an ! around auain. Before that 
time, and durimr l!>_f>. ho had had tho-e spells. Inflam a 
tory rheumatism i- a bad thim* to have, verv pa in fed. and 
he w on 1 d bo i!) 1 >o( j. when he 1! a < 1 those s pe 11 s. sonn*t imes 
to: a week <u ten dnvs. and 1 lien it would pass off auain. 
so that In* could be about. lli- heart never troubled him 
that I know of until the last two months of his life. Ho 
was not troubled with lit- kidneys except toward tin* last. 
About that time, in* wa< not munir down to the office. Ho 
was retired tor some years before In* reallv took sick, and 
spent most of. the time around tin* house, although for a 
"while he would, down in tin* forenoon* and stay homo in 
tin* afternoons. Id* was not sick in bed around Christmas 
of but I: can’t remember now just how lonir before 

Christmas. It miirht have been even more than two weeks 
before. 

The stock wa- intended as kind of Christmas drifts for the 

children. 
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Testimonv of John A. Loetscher. Witness for Petitioner. 


I am tifty-iiw years of auv, reside at Pubinpie, Ijowa, and 
am the eldest son of the late Christian Loetscher. 1 am 
President of the Parley Loetscher Manufacturing ([ompany, 
and liavt* l»een a stockholder in said Company since my 
twenty-iirst birthday, and in the employ thereof since Janu- 
arv. 189.4. Mv fatlier founded the business in 1|87(>, and 
was active in it ail his life. In the early daysj he was 
Superintendent, and became President and! (icmeral 
(id Manager in 1S94. lb* was horn in Switzerland in 
187)0, and settled in Dnbinjne in 1872, in which year 
he was married to my mother, who is now his wallow. lie 
had been a cabinet maker and school teacher, but jwlien he 
came to Dubmpie. went into tin* sash and door business. 
The Farley Loetscher Company was organized in ls7(>, and 
was incorporated in 1SS1. and has sl(*adily urown and de¬ 
veloped through the years. My father and mother had 
eleven children, of whom three died in infancy. T ic oilier 
eiiilit are still living, live sons and three* daughters. Of 
these* live sons, four of tiiem entered tile Farley Lpetscher 
Company as soon as the\ were out of school, and jure still 
connected therewith. The remaining brother is a llninister 
and professor at Princeton I niversity. Two of my sister's 
husbands are, and have been for many years, connected 
with the Farlex Loetscher (‘imipany, and the third one is 
a minister and professor at McAllister College, When L 
became of aue, Xovembcr 27), 1S94. my father <dave me 
)(K).()() in stock in the Farh*\ Loetscher Company, and 
cave the* same amount of stock to each of my brothers and 

sisters when tliev reached the au‘e of 1 went v-one. .lie fol- 

• « 

lowed these ijfls at different periods with other Jjjfts of 
stock in the Company to his children. < hi January |4, 1911 
lie ii'ave each child 84,000.00 worth * > 1 this stock; oi{i Janu¬ 
ary 17, 1914 lie nave them 81,900.00 each; on January 2(5, 
1917), 81,000.00; on April 17), 191 d, $17>,()()().()() each; land in 
February, 19-1. lie eave each child 8-7>.000.00 worth j>f Far- 
lev Loetscher stock. With reference to this last mv 

father intsructed me, as Secretary of the Company, in the 
latter part of 19-0 to arrange with our attorneys to liave 
the capital stock increased, and on December 1, 1920 lie 
handed me a memorandum directing me to issue $2oj,000.00 
worth of stock to each child as soon as the capita j stock 
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had been increased and a stock dividend declared, out of 
which stock dividend the gifts were* to he made. Facli 
$2o.0()().()() was to he made up of lot) shares of common 
stock, ot) share> <>i preferred stock, and u() shares ot 
04 special common stock, all of a par value of $ln().on. 

The idea was to have them ready for Fliristmas. hut 
on account of tin* red tape incident to netting the new 
stock issued, it was February nineteenth before the certifi¬ 
cates could be issued. All these lt i11 s wen* in stock ot the 
Farley Loetseller Conipany. except $1.0()().()() in cash to me. 
In making tlidse last gifts, my father indicated that he 
wanted to get us established in homes. We built homes, 
and some ot* us borrowed quite a little money. At this 
time father had twenty-four grandchildren, and he was 
anxious to see that they were well educated, and that we 
should have the means to do so. lb* knew they were all 
tret tinir a I out*; well in school, and his idea was to make 
things a little easier and more* comfortable for us all. 
Father and all of us children had always worked for the 
Fompany for -mail salaries. In making’ these gifts my 
father did not indicate in any way that lie was contemplat¬ 
ing death, lie was always the youngest man around the 
place. Thinking of expansion for the future, he bought 
property, two pieces, which the rest of u> were not ill favor 
of purchasing, for tin* purposes of development of the 
plant. 

1 saw my father frequently in lbiN) and Ibid, sometimes 
at the office, but mostly at his home. 1 very seldom found 
him in bed. He was in good health. In Ibid he hurt his 
big toe in a sleeping car, and that caused a little trouble 
at times. In later years, it developed an uleer. lie rarely 
had a doctor. Outside of that 1 cannot recall he ever had 
a doctor in tin* home tor hinisell, except once in lSb(>. That 
was the only case in recent years. While the Farley 
Loetscher Fompany was always his great interest, he was 
an intense student, and much interested in his flower and 
vegetable gardens. In later years, lie only put in a half 
day at the office, and spent the afternoons at home. He had 
an enlarged spleen, but it never caused him anv difficultv 
or embarrassment. 'This first developed in lSbfi when he 
had a buggy accident, and we called in a doctor for an 
examination. It never caused him anv trouble or in- 
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: “ ' ,u x ‘ lIiolls tones, as much 

... r ’"- v ,n “ !, i I “ r :ls »>>• fatlu-r. as Hr. former was verv 

' ln V li " i >i< C- Tim various ailments 

• . • , • : • h tM ' not ><‘<‘111 to affect niv 

, . . 'V <-:• n " "-as always m a eheer- 

"• " " II111111- illl! °!‘tiinisiic even when 1 K . u -as in 

' vlli, ' !l ' v ^ I"* principal 1 amble up 
.0 ,1,.. ins last illness. My father had yive|i no indi- 

-^*|.n,,Moi]„.,ra:„r of ox^iug an 

! .• " "‘ ;l> :lr: IVl ‘iy pianniny for llio ir n j,, rt . 

worry h^'.' ’T? « ‘ ai ' va - v " ami ,1m only 

• V,!"" " < ' l " ! ""is ' !l rcyard to mother's 

ll<s own yencral health never s ( .,. m e,l ,o worry 

• , A| ' l 1 ""' llu ""' I' ebruary, likh yifts were made 

J",V, l’!"' [ '"T W imy T' y l!,; " !|< ‘ ‘* x e<-c-t ( -<l an carle 
. • " V '••‘•‘•tilrary. let us know what the ranstVr's 

were ,or. which were lately so that w, would he better 

'/ ‘'I'ildren. Father ha<! amp!.!- ineonte 

alter these ydts for his own uses, i le and mo, her lived 

H" w;l ' very much of a home [nan and 
nmo,. smoked or drank. he devoted his spare limt to edu- 

' ,"' 11 : n> l;l>i ~ ;:i "mounted toalx.lit thirty 

T ''''! • 1,1 h ' s av:ulal,!( ' «1 Hi- lime, and did no't 

pliaso liim very much. 

I 

i 

Cross-examination of .Joint A. I.oetseher: j 

All ol we elnldreii retained the common stoek in the Far- 

"-''I'-l' mive „s. „p to the 

1 ,' atl,: «'»“• «»1' »> m«iv have traded in the 
pi eternal stoek. Our stoekholdin.ys in the Compa, v were 

,hm ' 1<m ‘' ‘•‘"'Siiiilly inereasiiia. i was horn in 1873- mv 
next younu-er brother. Wo: the next, 7877: a sister 1880- 

a third sister. 1884: the next brother! 

‘ O' 1 ’ CSSs, and my younyest brother. IStld Tld-re are 
twenty-tour -randehildren. wlm. in February J1 ranges 
11om twenty-,wo .veal’s down ,o nine. Manv of ,belli were 
•” ‘-olliw-. * Inive four el,il,Iren, who rang’d in aye in 
I- i-h,-nary. WI from twenty-,wo to sixteen vbars of 

a - w ' . I! "' "'• Ni ynmevr iirotber bad three ehildren 
ranyiim iron, seventeen to thirteen. My next brother 
iad tom children, raiiym.a in aye from sixteen to nima My 

8—501In 
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oldest sister had four rib; -n, ramrinir in a ire from twentv- 

• 

two downward. \ do not know what niy not income was 
for 19-it. a> ! had mu-ddera ble interest to pay on indebted¬ 
ness. M\ uross me iinr was close to syn,iMH).(H). | do not 
know what the net income" of my brothers and sisters were 
for that year. The sl'o.h»«». nn of Mock which father nave 
nie in February. Id’Jl yielded a dividend of live per cent on 
the common -!o< k tor that year and seven per cent on the 
j >referred. 


Test imonv of; Reverend William C. Lause, Witness for 


Pel it it»! i e 1*. 


I am a Minister of the Hospel. tifty-five years of a<»e, re¬ 
siding at Dubuque. Iowa: I was well acquainted with the 
late (’hristian Loetscher. i tirst met him in September, 
lsq.'t when 1 hemme a "Indent at tin- Institute in Dubuque, 
when* M r. Loot seller was a director, and we attended the 
same church on Sunday. <>ur acquaintance ripened into 
friendship, and l was frequently a u'tiest at his home. This 
intimarv lasted until hi" death, and during these vears I 
was doselv a>"Ociaiwith him in manv wavs. In 1905, I 
accepted a position on tin* faculty of the University of Du¬ 
buque. and attended tin* same church with Mr. Loetscher. 
hi 19-1 i was called as pastor of the church in which Mr. 
Loetseiier was senior eider, and we were then thrown to¬ 
gether a ii'ood deal, mo>i 1 \ in his home, heeatiso he was liard 
of hearing: in the hat *r year", and did not attend services so 
much, lb* had a friendly, cheerful, hopeful disposition, and 
never did or said anythhm that I know of up to the spring 
of IILT Malicatmu that re contemplated an oarlv death. Mv 
relation." wen* s<> int miate i h.at i have reason to believe that, 
if Mr. Loetscher had felt that death was close at hand, he 
would ha\e called for roe a" his pastor, which is the custom 
of member." and their pastors, and he never did so. 
67 lie was a H< • n -ironuly religious man, and held 
the oftice of eider for many years. lie frequently 
asked me to read scripture and offer prayer when 1 was 
at his house, i ht .March 6. !b’J'J he sent for me. and this was 
the tirst intimation 1 had that lie anticipated an early death. 
This was the only serious sickness when he sent for me. He 
was a member of m\ church up to the time of his death. 



59 


J. A. L< ^ K 1 I j J.! i I. i . \ s. (' a j I j jj \ 


. RKIY 


Testimony of Mrs. Robert Byrne. Witness f„ • Hie Re- 

spoildent. 

My i in me now is Mrs. Robert Byrne. My maijden name 
was Stella Burke. I have lived in Dulnnpie for about tliroe 
years. I am a graduate nurse and attended tin* 1 ite Chris¬ 
tian Loot sober as such in 1920. Be-inum- about April 1st, 

I was there off and on. until 1 lie latter part of August or 
f,rst of September. 1920. Mr. Loot seller was confined to his 
home, while 1 was there, and to his bed, most of the time. 
Mhile 1 was there, lie was attended by Drs. Guthrie and 
f rit/. Sometimes the doctor called every day and other 
times maybe once in every two or three days. It depended 
on his condition. There were times when Mr. Loot seller felt 
worse than at other, limes. Dunn- that period, he had an 
idem* on his toe which was treated, and which I dressed. It, 
was examined, and the treatment was proscribed by the 
doctor. It was at one time in the nature of an open'sore, 
hut healed partly before ! loft. I do not recall Mr. Loet- 
M hei hd\ inn* a tumor on his spleen while ! was then*. I was 
•old he had an enlargement of the spleen. He had rhenma- 
tlsm m his limbs and arms and also snffrred pa|in in bis 
toe. Me o-ave him hot packs for this rheumatism. That 
is, v e would heat wool blankets in boiling- water and the- 
wrap him in them fora certain length of time, or as ]on- as 
In; could stand it and then take him out. That woldd make 
iiim sweat. When he was up in* had eabinei parks, that 
v<is ioi the purpose oi assisting in the elminatioi of pain 
i'rorn^ the rheumatism and of the poison of his 1 ody and 
h ]s kidneys.. He had albumen in his urine at limes. I do not 
know anythin- about the condition of his arteries and heart, 
nnd 1 don 1 remember bavin-administered di-italis. 

I final tests were nude, but 1 did not receive or s(*e 
aii\- oi tiie records or re>mli>: t lie doctor never -ave 
1() us. 1 here wen* easts m Ins urine. 1 recall that 
Miss SehemmeJ came to assist in takin- can* of A r. Loet- 
v ' < ’ n ‘‘ 1, 1 ba! was in the fore part of dune, 192 1 ). Miss 

Sch» , uiii!el was there when ! left in September. 192 ). i re¬ 
member the time of my leaving, as i was married ()ciober 12, 
1920, jnst shortly after 1 left the employ of Mr. Loelsrher. 
.Miss Schemmel was there at the time I left. 


•i. i.‘>e:ts<'iii:k kt 


vs. « u.M. < *K i >:t. i:ev. 


( ross-<*xaminat ion ot Mrs. uobert Bvrne: 

l couiel noli re*me*mlx*r tlie number of urinal tests taken, 
until i looked; into a book that i had. and I found that there* 
was more* than one* lest made. 1 he te>i> we*re* made* eithe*r 
h\ Di. (iut lira* or Dr. i* nr/.. I d<> know the * re* was more' 
than one I<*st made*. because i have lhe*m down in a hook. 
the*i‘e* were two or three T<• <ts made* and 1 saved the speci¬ 
mens tor two or three mornings, There* mav ha\'<* h<*e*n 
l>ul one * te<t made. Sometimes Dr. (Inthrie reported to m<* 
tin* result< ot 'he* tests. I know that lie* liad albumen in 
his urine* for a while* an<l that it eleared u]>. I know that 
because ot t!i<* t«*st> made* by Dr. (Iutlirie\ 1 have no recol¬ 
lection e>} having access to t h • * - * * t(*sts. Mr. Loef sober had 
an e*le*ctri(* c*r» 1 >i t i♦ • * at hi< home* t<»r taking tre*atm<*nts for 
rhenmatDm. lie was always cliecrful. 

Rexliree? examination of Mrs. Robert Bvrne : 


Q. Mrs. 

Byrne 

• y o 

•nr k 

non* 
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not 
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a x *t 


e-is<cd with you by the* Doctor whih* he* was there at 
dith-rent iime*s as to his *_:• ■ n<*ra! condition and what tre*at 
incuts should lx* pre*>e*nbet 1.’ A. Yes. 

And \onr knowledge as to the pre'senct* of albumen 
ill the* til tile* a tie I its to t he*se* tests Was UOpuired 1)V VOltt* 
conversat iois ,wit it tin* Doctor and by your observations of 
.Mr. Loe*tseller.* A. Yes. 


Testimony of Miss Atella 3cl 


hemmed. Wit in*.* 


for Rc 


>1)011; [e*nt. 


1 fils! cared tor tile* late* 1 hristian Loe*tsohor in the* latter 
part ot dum* or sometime* in July. l. ( )JO, and I remember 
that I loft ill August. l<)2n. ! was there off and on. until 
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^\ romembe- the time of my leaving, as I was 
]»1;innin 14 ' a trip in the following* August and wanted some 
linn* off. 

^ ONV the.matters that you have testified about while 
you wen* a witness on the stand here before, as to Mr. 

’ >( ,1< ‘* > ('oiidition an<! as to Ids illness, his condition and 
1 ' ;oSr ailments, would you now place as having been present 
OVrr 1 H 'i‘iod from dune, 1920, up to May, 1921, while 
11 ' :heie. His condition that you have described 

; von xv, ‘ n “ :i witness here before, that that was his 
eondition rovering that period from June 1920 to Mav 
1921.' A. Vos. • ! ' 

( ailments that he had were the a i Indents that 
aad ouring that particular period, wviv thev not* \ 

'i es, t hey were, 

^ C- And when \ou described his having had albumen in 
111 ‘ n 1 ‘ and having had nephi*itis, and these vomitin 0 * 

11 ii-i . . _ . 


.-md his riicumniism those things are things that lie 
h.-'-i iVnm .i 1 1 in-. to May. were thev! not.’ A. 


i es. 


< l! ( ross-examinat ion o{ Miss Atella Schemmej: 

1 <l<l !|<I ' mean to sav that the ailments referred! to in mv 
testimony were present continuously during all! of that 
l H ‘ r ’ 0< -* :,!:5 bhey were present at times during thijs period. 
1 remember \ hat it Was in May, 1921, when I left Mr. Loct- 
M-ut r s employ, because 1 bad an opportunity to look it up 

‘ f,( ' :i y. My uncle died that year, and I called my aunt, so 
i ha 1 is how 1 know it. 

It is .hereby stipulated and agreed that the fordgoing is 
a trm* and correct statement of all the evidence introduced 

;:l1 tr ia! o! tins ease relating to 1 lie issue involved in the 

petition for review. 

(Signed) F. M. McKKYXOLDlS 

• I > 

('onnsel for Pet If loners. 

(Signed) (A M. OIIARKST, 

'iei/craI ( < > if nset Rnrean of Iut. Per., 

Counsel for Respondent. 
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.t. \. !.«>;:rsc:!i:K rr a; . vs. com. of int. hey. 


Thi* forojroiiiir is a inn* mid correct statement of the evi- 
deiiee in the ahove-ent it led cause. 

(Signed) L()(»AX MORRIS, 

Mr tit hi r f it i ltd Shift's lindi'tf of Tax .1ppcals. 

July s. 1929. 

pS Sch. 

S l>s -JO. 

Now. duly Id. 1929. tin* fore^oiii” statement of evidence 
certified from the record a> a true copy. 

| Seal l . S. Roard of Tax Appeals.] 

R. 1). (SAMBLK, 

( '!> rf: I . S. hntit (f nt 7 tix Appeals. 
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United States Roan! of Tax Appeals. Filed May 22, 1929. 
United States Roard of Tax Appeals. 

Docket Xo. 142,27). 

doiix A. Loktsciiki: et ah. Fxeeutors of ('hristian Loetseller, 

I Vt it ’nniers. 


vs. 

Uom m !>sn»N ! i: or 1 x r i a :n a i. Riwinte. Respondent . 

Uiiit'ipr !>>t I't’i pdi'tlfi'n/ >,} / t'tittsrrtpf <>J .Ipprfjl Iit'rni't!. 

Pile Oh-rk of the l tilted States Roard of Tax Appeals 
will please prepare and tile with the Ulerk of the Court of 
Appeals of the Di>triet of Columbia certified copies of the 
following documents: 

1. 1 lie Docket Kilt vies «► i 1 Voce diU*_i'S helol'e till* Roard 
of ’fax Appeals. 

2. Pleading before the United States Roard of 'fax Ap¬ 
peals. including' Detition. Answer. Motion to Amend Peti¬ 
tion. (>rder Allowing Motion, and Answer to Amended Peti¬ 
tion. 

3. Findings of Fact. 0])inion. and Decision of the Board 
of Tax Appeals. 




•T. A. L0ETSC1IER ET Al.. VS. COM. OF I XT. REV . G3 

4. Petition for Review of Decision of Board of Tax Ap¬ 
peals. " 1 

• ). Statement of Evidence as Settled or Agreed upon. 
t>. Stipulation that tin* Review in this Paso shill be bv 
'h' t out t ot Appeals oi the Hist riot of Columbia. 

F. W. McR EYXOLDS, 

Attnrurji for Appellants. 

I 

! 

Receipt of a copy of tlio pra-cipc for record ijs hereby 
acknowledged this '_’lsl day of Mav, 1 <):><). 

M. ClIARKST, 

<•(■>• <•>■») ('"inisrl. Ihirra,! „f Infernal liirenne. 

Xow. duly 12. 1 !•:!!>. the forc.a-oimr prn-cipe withiproof of 
service I hereon cerlilied from the record as a truejeopy. 

I Seal 1'. S. Board of Tax Appeals. | | 

B. I). (IAMBI.)-:. 

( Irrl,' I . S. Hint r/t o f 7 a.r ./p peats. 

j 

1 “ ^ nited States Board of Tax Appeals. ! 

i 

Docket Xo. 14ol ) f). 

•loii.x A. Loktsciiki: cl ah. Kxecutors of ('hristian Loetseher, 

Deceased, Petitioner 


Com .mission m: of Ixtkkxai. Revenue. Respondent. 

Order Eidarpinp Time. j 

On motion of counsel for the petitioner, and counsel for 
the respondent consenting thereto, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
ie\i<*\\ oi the above entitled proceeding in the Court of Ap¬ 
peals ot tin* District of Columbia bo and it is hereby ex¬ 
tended to October 1, l. ( )29. 

(Signed) BENJAMIN Ii. LITTLETON, 

Monbcr l . S. Board of l ax Appeals. 
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.1. A. LOETSCIIER ET AL. VS 


COM. OF I XT. REV. 


Dated Washington, D. C., June 5. 1020. 

A t rue copy. 1’este: 

(Seal l . S. Board of 'fax Appeals.! 

B. 1). GAMBLE, 

( Irrk l . S m Hoard of Fax Appeals. 


B. D. GAMBLE. Clk. 

Endorsed on cover: Board of Tax Appeals. Xo. 5011. 
•John A. Loetseller A' Emil (Loetseher. executors, A'c.. 
appellants, \\s. (’ommissioner of Internal Bevenue. Court 
ot Appeals, District of Columbia. Filed Jul. 15. 1029. 
Henrv W. Hodges, clerk. 
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IN THE 

MI 01APPEAIS OF THE DISTRICT Of COliiMBIA 

I 

I 

! 

April Term, 1929. 


No. 5011. 


John A. Loetscher and Emil C. Loetscher, Exjecutors 
of the Estate of Christian Loetscher, Appellants, 

vs. i 

i 

Commissioner of Internal Revenue, Appe \ lee . 


APPEAL FROM THE BOARD OF TAX APPEALS 
BRIEF FOR APPELLANTS. i 


JURISDICTION. I 

j 

This is an appeal from a decision of the United 
States Board of Tax Appeals giving judgment!to the 
appellee in the amount of $13,842.01. Appeal i|s filed 
in this Court in accordance with a stipulation (fe. 22) 
under the authority of Sec. 102 (d) of the Revenue 
Act of 1926. The Board’s decision and opinioiji were 
filed November 15, 1928 and final decree on February 
15, 1929. This appeal was filed on April 5, 1929| with- 

i 

l 

i 

i 

i 

i 


i 

i 

i 
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in the statutory six months of said dates. A statement 
of evidence in the form prescribed by the rules of this 
Court will be found in the record at page *26. The 
assignments of error relate entirely to questions of 
law. 

STATEMENT OF THE CASE. 


The case arises through an effort of the Commis¬ 
sioner of Internal Revenue to collect additional estate 
taxes from the estate of Christian Loetscher, late of 
Dubuque, Iowa, who died May 10, 1922, at the age of 
seventy years. The questions involved are whether 
the Board of Tax Appeals found facts justifying its 
decision; whether there is any evidence that gifts made 
by the decedent to his children in February, 1921, were 
made “in contemplation of death"; whether the provi¬ 
sion of the Revenue law of November 23, 1923, taxing 
a past transaction is constitutional; and whether de¬ 
ductions from the gross estate should be allowed for 


the expenses and attorneys’ fees involved in this pro¬ 
ceeding before the final estate tax is computed. 

Mr. Loetscher settled in Dubuque, Iowa, in 1872 and 
founded the Farley & Loetscher Manufacturing Com¬ 
pany in 1876. He became President of this company 
in 1893, and was active in it throughout his entire adult 
life. He was married in 1872, and at the date of the 
gifts in question was the father of eight children, all 
married, and had twenty-four grandchildren, nearly 
all of whom were in school and many of whom were 


in college. Of the eight children, live were sons, four 
of whom entered the Farley & Loetscher concern as 
soon as they finished school and were still active there¬ 
in. The fifth son was a clergyman and college pro¬ 
fessor. Of the three daughters, two are married to 
men who have been connected with the Farley & Loet- 
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seller Company throughout their adult life, ^nd the 
third is married to a clergyman and college professor. 
(K. 55) It thus appears that the Farley & Loetscher 
concern was largely a family affair, and thisf made 
easv the carrying out of a policy which obtained in the 
business throughout Christian Loetscher’s entire life. 
This policy was the payment of small salaried to all 
officials of the company and the declaration oil small 
dividends on the capital invested, thus allowing ac¬ 
cumulations of considerable surplus earnings, j From 
time to time these surplus earnings were capitalized 
by the company and stock issued therefor. O'fu each 
of these occasions, Mr. Loetscher made gifts ito his 
children of a portion of the stock received by him as 
a stock dividend. In addition, he had given to each 
child $3,000. worth of stock in the company as| he or 
she arrived at the age of twenty-one years. Thtf stock 
dividend gifts were as follows: January 4,1 1911,? 
$4,000. of stock to each child; January 17, 1914, $1,000.; 
of stock to each child; January 2G, 1915, $1,000. oft 
stock to each child; April 15, 1916, $15,000. of stpek to 
each child; and in February, 1921, $25,000. of stbek to. 
each child. It is this last gift which the Commissioner 
has sought to segregate from the other gifts anjd tax. 

While Christian Loetscher did not have a college 
education, he was a deep reader and a great believer 
in higher education. While he was building itp his 
business he was unable to spare the money to give his 
own children as much education as he wished, a^id he 
was determined that his grandchildren should; lack 
none of the benefits which he believed would come! from 
such advantages. At the date of the gift which the 
Commissioner as sought to tax, his children were at 
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the point of greatest expense in the education of their 
children, for manv of Christian Loetscher’s twenty- 
four grandchildren were then in college; and he indi¬ 
cated that one purpose of the gift was that the educa¬ 
tion of these twentv-four grandchildren might be thus 
helped. (R.j54, 56) Another reason assigned by him 
at the time was that his children might be assisted in 
establishing themselves in homes of their own which 
would relieve them from the expense of rent and make 
them more comfortable and easier financially. It 
would also appear that in all this series of gifts Mr. 
Loetscher was actuated bv the fact that these gifts 
represented accumulated surplus earnings of the busi¬ 
ness, which }iis children had largely helped to make 
and save through their willingness to work for the 
company for small salaries. There was not a single 
circumstance to indicate that “contemplation of death” 
motivated these gifts. 

These final gifts amounting to a total of $200,000, 
represented Jess than thirty per cent of the property 
then possessed by Christian Loetscher, his estate at 
the time of his decease amounting to over one-half 
million dollars. Pie had only himself and his wife to 
care for, and living a quiet, retired life in his own home, 
in the small citv of Dubuoue, the income from his es- 
late, which was larglev invested in stock of the Farlev- 


Loetscher Company, was more than ample for all his 
needs. 

During the latter davs of his life Christian Loetscher 
took life easier, spending only a half day at the office, 
lie was verv fond of his garden and motoring, and 
devoted a great deal of time to reading and studv. He 
suffered in his later years from a small ulcer on his 
too, rheumatism, and an enlarged spleen. None of 
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these were dangerous ailments and none of them were 
contributing causes to his death. He was examined , 
by the physician for the Life Extension Institute in 
1918 and found to be in good health. (R. 53) In 1919 
he had some slight rheumatic trouble, but no nephritis. 
(R. 52) He was not confined to his bed. His ndxt at¬ 
tack of illness was in February and March, 1920, which 
was an intestinal and stomach attack, and not serious. 
The doctor first discovered his enlarged spleen alt this 
time, but it was not a cause of his illness. Out¬ 
side of these ailments his general condition was pretty 
fair. He was quite active and cheerful, attending to 
the usual pursuits of a man of his age. His niental 
condition was verv good and he gave no indication of 
any premonition of an early death. (R. 51) j His 
urine contained no albumen. Up to this time Mr. 
Loetschers’ physician had been one Dr. Meyers, but 
at this time Dr. Movers called in consultation one Dr. 
Guthrie who thereafter attended him, when a physician 
was required, up to the time of his death. Dr. Guthrie 
testified that the illness in the spring of 1920 was not 
at all serious; that Mr. Loetscher not only did nolj con¬ 
sider it serious himself, but thought the doctors Jwere 
exaggerating and were more alarmed than was neces¬ 
sary. (R. 27) During 1920 one urinanalysis was ijiade 
on August 16th (R. 43) which indicated no trouble. 
AVith regard to the period between December, 1920, 
and February 23, 1921, Dr. Guthrie testified that| Mr. 
Loetscher’s mental condition was good; that he| did 

not indicate that he regarded his condition as serious; 

. . 1 

that lie had no premonition that his illness might re¬ 
sult in death. This brings us up past the date when 
the gifts sought to be taxed were made, and sljows 
clearly that while Mr. Loetscher suffered somewhat 


G 



from the ailments that a man of his age is commonly 
heir to, he was cheerful and optimistic with no thought 
whatever that he was suffering from anv trouble which 
might shorten liis life. (R. 40, 44, 54, 55, 59). Some¬ 
time during late 1921, long after the gifts referred to, 
a trace of albumen developed in Mr. Loetscher’s urine. 
This subsequently disappeared, and then re-appeared. 
(R. 28) No serious consideration was given to this, 
and it was not marked until after September, 1921. 
It was not until 1922 that Dr. Guthrie warned Mr. 
Loetscher that his condition was serious, and he states 
that Mr. Loetscher did not anticipate an early death 
prior to that year. It was at this time that Mr. 
Loetscher sent for his clergyman (R. 58) who states 
that it was the custom in his church for members to 


send for their pastor in cases of serious illness; and 
although heihad been on exceptionally intimate terms 
with Mr. Loetscher, the latter had never broached the 
subject of possible death until that time. 

Xearlv all of the evidence concerning Mr. Loetscher's 
physical troubles relates to the period after the gifts 
sought to be taxed were made. The more carefully 
this testimonv is examined, the clearer this stands 


Tlie witnesses were at times a little confused. 


due no doubt to the period of time which had elapsed 
since Mr. Loetscher"s death, and statements which at 
first blush might be supposed to relate to a time before 
the gifts were made, will be found, on a close reading 
of all the testimony, to relate to a later period. All 
witnesses are in entire agreement that Christian 


Loetscher did not have the slightest idea that there 
was anvthing serious the matter with him until manv 
months after the gifts were made. And no witness 
testified to anv fact regarding either Mr. Loetscher’s 

• o o 
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mental or physical condition in February, 1921j which 
might have caused him any apprehension of aji early 
death. On the contrary, the evidence is definite, con¬ 
clusive and exclusive that the reasons for the various 
gifts to his children by Christian Loetscher werp those 

which would motivate anv father under similar cir- 

•> 

cumstances. He was merely turning over to his chil¬ 
dren property which they had helped to aecuriiulate, 
in order that they might have the benefit of it iln edu¬ 
cating their children, and in making life easier and 
more comfortable. I 

FINDINGS OF FACT INSUFFICIENT^ 

It is well settled that an appellate Court will npt look 
to the opinion of a fact finding body to eke oiit the 
findings of fact made bv such bodv. As was said in 
the case of Kendrick Coal & Dock Company vs.i Com¬ 
missioner (29 Fed. (2d) 559-564): 


“It thus appears that there is no finding of 
either of the two facts which are indisppnsible 
prerequisites to the conclusion of law * * K It 
is true that in the opinion of the Board of Tax 
Appeals which accompanies the findings tlitre is 
a discussion * * *. 

“Whether such opinion was well grounded we 
are not called upon to inquire. Resort may not 
be had to the opinion to eke out the findings ofj fact. 
Crocker vs. U. S., 240 U. S. 74, 78; City of Goldfield 
vs. Roger, 249 Fed. 39.” ! 

i 

An examination of the findings of fact of the bfoard 
of Tax Appeals (R. 74) shows that no facts are found 
upon which might be based the ruling of the Board that 
gifts were made in “contemplation of death.” Section 
402 of the Revenue Law of 1921 under which lit is 
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sought to tax the gifts involved herein, provides that 
if such transfers are made within two vears of death 
they shall,; “unless shown to the contrary,’’ he pre¬ 
sumed to have been made in contemplation of death. 

""•Inasmuch as in the instant case the “contrary” has 
been clearly shown, the two year presumption does 
not apply and the burden of proof is on the Commis¬ 
sioner to show that the gifts were “in contempla¬ 
tion of death.” And the Board of Tax Appeals must 
find facts based upon such showing to justify its rul¬ 
ing. This it has wholly failed to do. 

NO EVIDENCE TO SUSTAIN RULING OF 
BOARD OF TAX APPEALS. 

There is not a scintilla of evidence in this case to 
justify the conclusion of the Board of Tax Appeals 
that the gifts in question were made “in contempla¬ 
tion of death.” The rule as to when gifts are so made 
is well expressed by the U. S. Circuit Court of Ap¬ 
peals in the case of Ray vs. Ileiner , 6 Fed. (2d) 389, as 
follows: 


“There is a common agreement that the words 
‘contemplation of death’ mean not the general 
knowledge of all men that they must die, but it 
must be in present apprehension, from some ex¬ 
isting bodily or mental condition or impending 
peril, creating a reasonable fear that death is near 
at hand, and that so arising, it must be the direct 
and animating cause, and the only cause of the 
transfer. If this apprehension, so arising, is ab¬ 
sent, there is not that contemplation of death in¬ 
tended by the statute, especially when another ade¬ 
quate motive actuating the gift is shown.” 
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And by the California Court in Spreckles vk State, 
30 California App., 158 Pac. 549, where the Coijrt said: 

“ A reasonable and just view of the law jin ques¬ 
tion is that it is only where the transfer of prop¬ 
erty by gift is immediately and directly prompted 
by the expectation of death that property sjo trans¬ 
ferred becomes amenable to the burden, or as coun¬ 
sel for the respondents with singular laptness 
states the proposition: ‘it is only when pontem- 
plation of death is the motive without wljiich the 
convevance would not be made that a transfer mav 

* m j * 

be subject to the tax.” 

See also matter of Baird, 219 App. Div. (N.|Y. 418, 
421; State v. Thompson, 154 (Wis.) 320, 328; Com¬ 
monwealth vs. Fenley, 189 Ky. 480, 482; M'eyer v. 
United States, 60 Court of Claims 474, 483. j 

In the instant case all the witnesses have testified 
to the splendid mental condition of the decedent 'Up 
until the dav of his death; there has been no suggcs- 
tion of any “impending peril”; so the only question 
that can arise, is, was there an existing bodily condi¬ 
tion creating in Mr. Loetscher’s mind a reasonable 
fear that death was near at hand; and if such Existed, 
was it the direct and animating cause, and tke only 
<ause y of the gifts? 

When the testimonv in this case has been carefullv 

%/ • 

boiled down, it is clear that up until months af|tet' the 
gifts were made Mr. Loetscher neither suffered 
nor thought he suffered from any serious! phys¬ 
ical ailment. Tt is true that toward the end of 1921 
albumen appeared in his urine, and that in 1922 
Bright’s disease developed and caused his de^th on 
May 22nd of that year; but there is not a particle of 
testimony that Bright’s disease existed prior to or at 


i 
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the time the gifts were made. It appears that up until 
the fall of 1921 Mr. Loetseller was occupied with the 
usual pursuits of a retired business man, and even later 
spoke of getting back to his office (R. 45). lie was ac¬ 
tively planning for the future of the business up until 
his last illness in 1922 (R. 57). Certainly until late in 
1921 there \Vas absolutely nothing about his condition 
to have created a reasonable fear in his mind that 
death was near at hand, and the evidence is that he 
did not so consider it to be. In fact, it was not until 
the spring of 1922 that he realized that he was seri- 
ouslv affected. 

It is admitted by the Board of Tax Appeals in its 
opinion that “other reasons existed for making the 
gifts in question/’ than “contemplation of death/’ 
and it defends its ruling hv stating, “we do not under- 
stand that it is necessary that contemplation of death 
be the sole cause of the gift.” (R. lb) This is in con¬ 
flict with the rulings of leading cases to the effect that 
“contemplation of death” must be the only reason for 
a gift to bring it within the statute. 

Ray v. Heiner, 6 Fed (2d) 389 
Sprechels v. State, 30 Calif. App., 158 Pacific 
549 

State v. Thompson, 154 Wise. 320 
Off. v. United States, U. S. District Court, S. 
Dist. 111., X. Div., Law Xo. 2401. 


It is clear that the Board placed too great a reliance 
upon the two-year presumption of the statute. This 
presumption only applies if the contrary be not shown. 
That is, if no evidence had been presented as to the 
decedent’s state of mind at time of making the gifts, 
and as to his reasons therefor, the Government would 
have been entitled to a decree. The estate met this 
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statutory provision by introducing evidence showing 
that the decedent’s state of mind was not in tjiat con¬ 
dition which the statute describes as “in contempla¬ 
tion of death” and showing further, his reasons for 
making the gifts. Once there has been produced such 
probative evidence, the presumption falls, for a pre¬ 
sumption is not evidence at all; it is a rule of jlaw op¬ 
erative to aid a party having the burden of probf when, 
and only when, there is no evidence. (Wigmore on 
Evidence (2d. Ed.) Sec. 2487, 2489, 2491, Footnote 5) 
In the instant case the evidence is amply sufficient 
to overcome the presumption of the statute, and] clearly 
establishes: j 

1. That no apprehension of approaching de^th was 
present in Mr. Loet seller’s mind when he made the 
transfers early in 1921. 

2. That there was no physical ailment, mental con¬ 
dition, or impending peril which would give rise to an 
apprehension of approaching death in Air. Loetjscher’s 
mind. 

3. That the transfers were motivated by Mr.j Loets- 
cher’s desire to have his children and grandchildren 
enjoy the benefits of his bounty during his lijfetime, 
and at a time when they especially needed financial as¬ 
sistance, rather than to await his death in the] indef¬ 
inite future. 

The burden of proof is therefore on the Government 

i 

to show that these transfers were made “in contempla¬ 
tion of death.” And it must be remembered thjat this 
expression “contemplation of death” does not! mean 
that expectation of death which is ever preseiit with 
all of us, as, if it did, all gifts ever made by njiortals 
would be taxable. No mortal ever acts upon the as¬ 
sumption that he is never going to die; but this jknowl- 
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edge of the inevitableness of death does not make all 
his acts “in contemplation of death,” as those words 
are used in the statute. 

The ruling of the Board of Tax Appeals in the in¬ 
stant case that slight physical ailments in a donor sev¬ 
enty vears of age is a sufficient basis for holding that 
gifts were made “in contemplation of death” is di¬ 
rectly in conflict with its own prior decisions, and also 
with those of the Courts. 

In the case of Spencer Borden, 6 B. T. A. 255, a gift 
was made within five months of death at a time when 
the donor, then seventv-one vears of age, was suffer- 
ing from heart trouble, of which he subsequently died; 
yet it was held to be not “in contemplation of death.” 

In the case of Charlotte C. Lozier, 7 B. T. A. 1051, 
the donor suffered from a stroke of paralysis on De¬ 
cember 15, 1921, and died March 12, 1922 at the age 
of eightv-one vears; vet gifts made bv her on Decern- 
her 17, 1921, were held not to be “in contemplation of 
death.” 

In the case of Isaac (Umbel, 11 B. T. A. 214 the donor 
died November 7, 1922 at the age of seventv-two vears 
from a massive hemorrhage in the stomach due to a 
bad heart condition which had existed for five or six 


vears. During the last two vears of his life he was un- 
der the daily care of a physician who had required him 
to give up horseback riding in 1920 and golf in 1921, to 
take life easy, and to rest as much as possible. On 
January 4, 1922, the leading heart specialist of Phil¬ 
adelphia was called in to treat him. In April, 1922, 
he had a severe heart attack in Florida. Yet gifts 
made by him as late as October 19, 1922 were held not 
to be “in contemplation of death.” 

In the case of William L. Kerin, 16 B. T. A. 15, the 
donor died December 12, 1922 at the age of 84 years. 
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He had suffered from prostate and bladder trouble for 
some vears. For several vears he had taken digitalis 
and atrophin for his heart, and other medicines for 
other troubles. Gifts made by him within U\\o vears 
of his death, covering practically all of his esta|te, were 
held to be 44 not in contemplation of death.” 

In the case of Vaughan vs. Riordan, 280 Fjed. 742, 
the donor was seventy-one years of age, had [suffered 
from diabetes for twenty-one years, and had!just re¬ 
covered from pneumonia when the transfer was made. 
He died ten days after the transfer from a streptococ¬ 
cic infection of the throat. The transfers wore held 
not in “contemplation of death.” 

In Gaither vs. Miles, 268 Fed. 692, the donor died in 

i 

1919 aged eightv-three vears. Gifts made bv him two 
months before death, after he had suffered a paralytic 
stroke, were held not “in contemplation of dejath.” 

In the case of Mary L. Howard, 65 Court otj Claims 
332, the donor died May 4, 1921, at the age of sixty- 
three years, of nephritis, having had albumen in her 
urine for several years; yet gifts made in the spring 
and in October and November, 1920 were heljcl to be 
not “in contemplation of death.” 

In the case of Robert E. Safford, 66 Court of | Claims 
242 the donor died January 1, 1923 at the age of (eighty- 
eight years, having suffered from a cancer of tlnj breast 
since October, 1921. Vet gifts made by hfci'bn ^Vpril 9, 
1922, were held to be not “in contemplation of jleath.” 

In the case of Sarah L. Meyer, et al v. the j United 
States, 60 Court of Claims 474, the donor died (Decem¬ 
ber 1, 1919 of Bright’s disease at the age of sixjtv-four 
years. She had been afflicted with this complaint for 
some months, yet transfers made as late as Octjober 7, 
1919, were held to be not “in contemplation of death.” 
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CONSTITUTIONALITY OF RETROACTIVE PRO¬ 
VISION OF STATUTE. 

Tlie gifts involved in this ease were made inter vivos 
in February, 1921. The law under which it is at¬ 
tempted to tax these transfers was approved Novem¬ 
ber 23, 1921. This act repealed the estate tax pro¬ 
visions of the Revenue Law of 1918. \Ye have, there¬ 
fore, a law attempting to place an excise tax upon a 
transaction completed nine months before its passage. 
An excise tax is a tax upon the privilege of perform¬ 
ing some acU When an attempt is made to levy such 
a tax retroactivelv, it becomes a direct tax for it is 
not then a tax on the exercise of any incident of owner¬ 
ship. Whatever it may be in form, in substance it is 
clearly a tax on the property given, imposed thereon 
merelv hv virtue of the fact that the right to make 
the gift had, at some former time, been exercised. 
There is, of course, no pretense that the tax is ap¬ 
portioned according to population. 

The Supreme Court has pointed out that such a tax 
is by nature a direct tax, and unconstitutional, unless 
apportioned. In Lev// rs. WarrfcU. 258 V. S. 542, 544, 
t he Court said: 


“The Act of Congress, therefore, should not be 
construed to be retroactive, and if so construed 
would not be, besides, a transfer tax or 
an indirect tax, but would be a direct tax thereon 
in violation of Article 1, Sec. 9, Subd. 4 of the 
Constitution of the United States, because not laid 
in proper relation to census or enumeration as 
therein provided.” 


In an article on retroactive excise taxation in 37 


Harvard Law Review, 691, the author says at page 
694: 
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“The very nature of an excise, however,-!—a tax 
upon the privilege of doing a certain act| or re¬ 
ceiving a certain transfer, makes it necessary that 
such a tax be confined to prospective operation. 
If the taxpayer has already completed the! trans¬ 
action, a tax upon the privilege of consumknating 
it is a contradiction in terms.’’ 

! 

In 26 Columbia Law Review, 852, 858, it is sjiid: 

1 i 

“The question of the validity of these tjixes is 
part of the generic problem, can there be aj retro¬ 
active tax which is not direct? Since the| trans¬ 
fer of the res has been completed before tl|ie pas¬ 
sage of the tax statute, no privilege must j be ex¬ 
ercised as a condition to the imposition jof the 
tax. The tax is upon a particular class jof res, 
defined by its connection with some past I event. 
Hence the tax should be invalidated on the ground 
that it is direct.” 


i 

In the case of Nichols vs. Coolidye, 274 U. S. 531, th 
United States Supreme Court dealt with a clase i: 


the 

~ ■ i 

Supreme Court dealt with a c|ase in 
which transfers to take effect at death were completed 
prior to the passage of the law under which it was 
sought to tax them. The Court said: 

i 

“Under the theory advanced for the pnited 
States the arbitrary, whimsical, and burdensome 
character of the challenged tax is plain chough. 
An excise is prescribed, but the amount of it is 
made to depend on past lawful transactioijs, not. 
testamentarv in character, and bevond recall. 
Property of small value transferred before death 
may have become immensely valuable and the 
estate tax swollen by this may leave nothing for 
distribution. Real estate transferred years ago, 
when of small value, may be worth an enormous 
sum at death. If the deceased leaves no jestate 
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there can be no tax; if, on the other hand he leaves 
$10.00, both that and the real estate become liable. 
Different estates must bear disproportionate bur¬ 
dens determined by what the deceased did one or 

twenty vears before he died.” 

* * 


And the Court cites with approval the following 
declaration in Lcirclli/ii vs. Brick, 268 U. S. 238: 


“Of course, this was but the equivalent of say¬ 
ing that it was admissible to measure the tax bv 
a standard which took no account of the distinc¬ 
tion between what the State had power to tax 
and what it had no power to tax, and which nec¬ 
essarily operated to make the amount of the tax 
just what it would have been had the State’s 
power included what was excluded by the Con¬ 
stitution. This ground, in our opinion, is not ten¬ 
able. it would open the way for easily doing in¬ 
directly what is forbidden to be done directly, and 

m/ * 7 

would render important Constitutional limitations 
of no avail.” 


Much of the reasoning of the United States Supreme 
Court in the two above cases is applicable to the situa¬ 
tion in the instant case. It is, therefore, submitted that 
the imposition of the federal estate tax under the Act of 
November 23, 1921 upon the inter vivos gifts made 
by Mr. Loetscher in February, 1921, is unconstitutional, 
because such an imposition would be a direct tax and 
not apportioned. 

Much more might be said upon this point, but it is 
firmlv believed that the transfers will be found not to 
have been made “in contemplation of death”, in which 
event, of course, the constitutional question will not 


arise. 
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ALLOWANCE OF COSTS AND EXPENSES OF 

APPEAL. | 

The Board of Tax Appeals has refused to provide 
for the deduction from the gross estate of Christian 
Loetseller of the costs and expenses, including at¬ 
torneys’ fees, of this appeal, before the final iestate 
tax is computed. The theory of the Board seejms to 
he that since it cannot determine in dollars and cents, 
the exact amount to be allowed, it can not authorize 
any allowance. The estate tax law itself provides 
(Sec. 403 (a) (1) ) that there shall be deducted! from 
the gross estate “such administration expenses as 
are allowed by the laws of the jurisdiction” {under 
which the estate is being administered. It therefore 
appears that the Board of Tax Appeals has no author¬ 
ity to determine what are the proper expenses, includ¬ 
ing attorneys’ fees, to be deducted; and in anv 'event 
this could not be determined in advance. It is respect¬ 
fully submitted that the decree of the Board of Tax 
* 

Appeals should be modified to provide for a direc¬ 
tion to the Commissioner of Internal Revenue to al¬ 
low, as a deduction from the gross estate in deter¬ 
mining the net estate subject to taxation, such ex¬ 
penses and costs as may be allowed by the Prjobate 
Court having jurisdiction of this estate. 


Respectfully submitted, 


F. W. Me Reyn olds, 
Attorney for Appellants. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1929 


No. 5011 

I 

John E. Loetscher and Emil Loetscher, EkECU- 
tors of the Estate of Christian Loetscher, appel¬ 
lants 

v . | 

Commissioner of Internal Revenue, appellee 

— 

i 

APPEAL FROM THE BOARD OF TAX APPEAL$ 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 

I 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (Rj 13), 
reported in 14 B. T. A. 228. j 

JURISDICTION 

! 

This case involves a deficiency in estate tax in 
the sum of $13,842.01 under the Revenue A^t of 
1921. The order of rede termination of the United 
States Board of Tax Appeals was entered February 
15, 1929. (R. 21.) Petition for review was filed 

April 5, 1929 (R. 23), pursuant to Sections 1001, 
1002, and 1003 of the Revenue Act of 1926, d. 27, 
44 Stat. 9, 109, 110. i 

i 

(D ! 


i 


QUESTIONS PRESENTED 


I. Are the findings of facts sufficient to support the 
conclusion of the Board of Tax Appeals that the 
transfers made by decedent within two years of his 
demise we^e in contemplation of death? 

II. Is there substantial evidence to support the 
conclusion that such transfers were in contemplation 
of death? 

III. Doe>s Section 402 (c), Revenue Act of 1921, 
continue in force similar provisions of the Revenue 
Act of 1918, and is it constitutional as applied to 
transfers made prior to its enactment? 

IV. Are i appellents entitled to an allowance for 
attorneys' fees incurred in the proceedings before the 
Board of Tax Appeals in the absence of proof as to 
the amount or value thereof? 

STATUTES INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057: 

Sec. 402. That the value of the gross estate 
of the decedent shall be determined by includ¬ 
ing the value at the time of his death of all 
property, real or personal, tangible or intan¬ 
gible, wherever situated— 

(c) To the extent of any interest therein of 
which the decedent has at any time made a 
transfer, or with respect to which he has at 
any time created a trust, in contemplation of 
or intended to take effect in possession or 
enjoyment at or after his death (whether such 
transfer or trust is made or created before or 



3 


after the passage of this Act), except in case 
of a bona fide sale for a fair consideration in 
money or money's worth. Any transfer of a 
material part of his property in the nature of 
a final disposition or distribution thereof, 
made by the decedent within two years prior 
to his death, without such a consideration, 
shall, unless shown to the contrary, be deemed 
to have been made in contemplation of death 
within the meaning of this title; * * *. 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

i 

Sec. 402. That the value of the gross estate 
of the decedent shall be determined by includ¬ 
ing the value at the time of his death of all 
property, real or personal, tangible or intan¬ 
gible, wherever situated— 

i 

j 

(c) To the extent of any interest therein of 
which the decedent has at any time niade a 
transfer, or with respect to which he has at any 
time created a trust, in contemplation of or 
intended to take effect in possession or enjoy¬ 
ment at or after his death (whether such 
transfer or trust is made or created befpre or 
after the passage of this Act), except in qase of 
a bona fide sale for a fair consideration in 
money or money's worth. Any transfef* of a 
material part of his property in the natufe of a 
final disposition or distribution thereof, made 
by the decedent within two years prior to his 
death without such a consideration, | shall, 
unless shown to the contrary, be deemed to 
have been made in contemplation of (leath 
within the meaning of this title; * 1 * . 
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Sec. 403. That for the purpose of the tax 
the value of the net estate shall be deter¬ 
mined— 

(a) In the case of a resident, by deducting 
from the value of the gross estate— 

(I) Such amounts for funeral expenses, 
administration expenses, claims against the 
estate, unpaid mortgages upon, or any indebt¬ 
edness in respect to, property (except, in the 
case of a resident decedent, where such prop¬ 
erty is not situated in the United States), losses 
incurred during the settlement of the estate 
arising from fires, storms, shipwreck, or other 
casualty, or from theft, when such losses are not 
compensated for by insurance or otherwise, and 
such; amounts reasonably required and actually 
expended for the support during the settlement 
of the estate of those dependent upon the 
decedent, as are allowed bv the laws of the 
jurisdiction, whether within or without the 
United States, under which the estate is being 
administered, but not including any income 
taxes upon income received after the death of 
the decedent, or any estate, succession, legacy, 
or inheritance taxes; * * *. 

Sec. 1400. (a) That the following parts of 
the Revenue Act of 1918 are repealed, to 
take effect (except as otherwise provided in 
this Act) on January 1, 1922, subject to the 
limitations provided in subdivision (b): 

5ji * * * * 

Title IV (called “Estate Tax”) on the pas¬ 
sage of this Act: 

* * * * * 
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(b) The parts of the Revenue Act of 1918 
which are repealed by this Act shall (unless 
otherwise specifically provided in this Act) 
remain in force for the assessment and collec¬ 
tion of all taxes which have accrued under the 
Revenue Act of 1918 at the time such parts 
cease to be in effect, and for the imposition and 
collection of all penalties or forfeiture^ which 
have accrued or may accrue in relatioij to any 
such taxes. In the case of any tax ijmposed 
by any part of the Revenue Act of 1918 
repealed by this Act, if there is a tax imposed 
by this Act in lieu thereof, the provision im¬ 
posing such tax shall remain in force uhtil the 
corresponding tax under this Act takps effect 
under the provisions of this Act. * j* * 

STATEMENT OF FACTS 

i 

The pertinent facts are as follows: 

The decedent, Christian Loetscher, died of fright’s 
Disease on May 10, 1922, at the age of severjity-one 

i 

years. Between February 19 and February 2}, 1921, 
he gave to each of his eight children $25,000 pajr value 
of the stock of Farley-Loetscher Manufacturing 
Company. The Commissioner included the value of 
this stock in computing the gross estate of ddcedent 
subject to estate tax. (R. 14.) For about a year 
prior to the transfers of stock decedent had beep under 
the care of physicians and nurses (R. 26, 27, §2, 44, 
51, 59) and suffered from a complication of Serious 
ailments (R. 33, 34, 35). 

In computing the net estate subject to tax the 
Commissioner allowed no deduction for expenses and 


i 


(5 


attorneys’ fees incurred in this proceeding. (R. 12, 
14.) 

The Board held that contemplation of death was 
the motivating cause for the transfers made in 1921. 
(R. 13.) 

The Board allowed a deduction of S500 to cover 
expenses in the proceedings before the Board, but 
made no allowance for attorneys’ fees, in the absence 
of anv evidence as to the amount or value thereof. 
(R. 20.) 

On February 15, 1929, the Board entered an order 
of redetermination fixing the deficiency in the tax at 
the sum of $13,842.01. (R. 21.) 

Taxpayer appeals from the Board’s decision, and 
specifies the following errors (R. 25): 

1. That the findings do not support the 
decision that the gifts were made in contem¬ 
plation of death. 

2. That the evidence does not support the 
decision that the gifts were made in contem¬ 
plation of death. 

3. That the Board erred in not allowing as 
deductions the necessary costs and expenses in 
determining the taxable estate of decedent. 

4. That the Revenue Act of 1921 is not 
retroactive and does not cover absolute trans¬ 
fers completed prior to its passage. That if 
the Act did include such transfers, it would be 
unconstitutional. 


I 


SUMMARY OF ARGUMENT 


I. The finding that the death was within two years 
after the transfers is sufficient to bring into operation 
the presumption raised by the statute (Section ^02 (c), 
Revenue Act of 1921) that such transfers were jin con¬ 
templation of death, and this statutory presumption 
is sufficient in itself unless it is successfully reputted. 

i 

Kelly v. Jackson , 6 Peters 622; Shwab v.j Doyle 
(C. C. A. 6th), 269 Fed. 321 (reversed on other grounds 
in 258 U. S. 529); 22 Corpus Juris 157; j Botany 
Worsted Mills v. United States , 278 U. S. 282. j 

i 

The burden of rebutting the statutory presumption 
was on the appellants and the omission of the Board 
to find affirmatively that the appellants had njet this 
burden was equivalent to a finding that they had 
failed to do so. 36 Cyc. 19S5. I 

The true test of the sufficiency of the findings in 
their sufficiency to support the decision of thej Board 
if no testimony as to the physical or mental condition 
of the decedent had been offered. The findings are 
sufficient to invoke the statutory presumption and 
meet this test. 

II. The scope of the inquiry to be made by the 
appellate court in reviewing a finding of fac^ is to 
determine whether or not such finding is supported 
by any substantial evidence. W. K. Henderson Iron 

i 

Works and Supply Co. v. Blair , Commissioner !(C. A. 
D. C.), 25 F. (2d) 538; Luscomb , et. ah, v. Commis¬ 
sioner (C. C. A. 2nd), 30 F. (2d) 818; Avery vj. Com¬ 
missioner (C. C. A. 5th), 22 F. (2d) 6. | 


?>354*— 29 - 




It is only necessary that anticipation of death in 
either the immediate or reasonably distant future 
shall have been the motivating cause of the transfers. 
Rengstorff , et al., v. McLaughlin , Collector , 21 F. (2d) 
177; Shwab v. 7)o?/?c (C. C. A. 6th), 269 Fed. 321 
(reversed on other grounds in 258 U. S. 529); Smart 
v. United States , 21 F. (2d) 188; v. Heiner , 6 
F. (2d) 3S9. . 

Evidence as to decedent’s physical condition and 
his serious illness for a year prior to the date of the 
transfers, together with his advanced age, constitute 
substantial evidence to support the decision of the 
Board that the transfers were made in contemplation 
of death. 

III. The Revenue Act of 1921 was passed subse¬ 
quent to the date of the transfers but prior to the 
death of the decedent. Section 402 (c) of that act 
is identical with the same section of the Revenue Act 
of 191S which was in effect at the time of the transfers. 
The Act of 1921 took effect simultaneously with the 
repeal of the Act of 1918, and was merely a continu¬ 
ation of that Act. The provisions of Section 402 (c) 
have been in operation continuously and without 
interruption since before the making of the transfers 
by the decedent and no question as to its retroactivity 
arises. Bear Lake Irrigation Co . v. Garland , 164 
U. S. 1. 

IV. Appellants claimed an allowance of $2,500 for 
attorneys’ fees but offered no proof as to the value or 
amount thereof. The Board made no finding on the 
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question. This is to be deemed a finding against the 
appellant. 36 Cyc. 1985. j 

The appellants, having failed to offer any evidence 
in support of their claim for a deduction on Recount 
of attorneys’ fees, have waived such claim jand it 
can not now be asserted. The Santa Maria , 10 
Wheaton 429. 

ARGUMENT 

i 

i 

The findings of facts are sufficient to support the conclusion 
of the Board of Tax Appeals that the transfers ihade by 
decedent within two years of his demise were in Contem¬ 
plation of death 

The Board found that the deceased died of Bright’s 
disease on May 10, 1922, at the age of 71 years, and 
that between February 19 and 21, 1921, some Sixteen 
months previously, he had given to each of h^s eight 
children $25,000 par value of the stock of the manu¬ 
facturing company in which he had an interest. 
(R. 14.) The Board made no affirmative finding that 
such transfers were in contemplation of deatjh, but 
after discussing the question at some length reached 
the following conclusion: 

* * * We believe, however, th^t the 

evidence supports the statutory presuifiption 
that the contemplation of death was th^ moti¬ 
vating cause for such substantial gifts at the 
time in question. (R. 16.) 

The statute, Section 402 (c), Revenue Act of 1921, 

i 

provides that transfers such as the one here ifi ques¬ 
tion, made by a decedent within two years pjrior to 
his death, shall, unless shown to the contrary , be deemed 


i 
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to have been made in contemplation of death. The 
mere fact that the decedent died in less than two 
years after the dates of the transfers raises the statu¬ 
tory presumption that such transfers were made in 
contemplation of death, and this fact being found by 
the Board, it is unnecessary to repeat the presump¬ 
tion in its findings in order to set the statute in opera¬ 
tion or give it virtue. The circumstantial facts 
having been found which set the presumption in 
operation, it is unnecessary for the Board to make 
any further findings unless the taxpayer meets the 
burden of proof thrown on him by the statute and 
shows the contrary of the presumption. The findings 
of the Board being sufficient to bring the transactions 
in question \yithin the statute, the statutory presump¬ 
tion is sufficient in itself, unless it is successfully 
rebutted, to establish the ultimate fact and support 
the Board's conclusion. Kelly v. Jackson , 6 Peters, 
622, at 632;; Shwab v. Doyle , 269 Fed. 321, at 333 
(reversed on other grounds in 25S U. S. 529); Hyatt 
on Trials, Seys. 1987, 1989; 22 Corpus Juris, 157. 

The ultimate fact to be determined is whether or 
not the transfers were made in contemplation of 

i 1 

death. The Board did not formally find this to be 

«/ 

a fact, but it did find circumstantial facts from which 
the ultimate fact follows as a necessary inference. 
This is sufficient. We quote the following from 
Botany Worsted Mills v. United States 7 278 U. S. 282, 
recently decided by the Supreme Court of the United 
States (from page 290); 


Where the Court of Claims does npt make 
a finding upon the ultimate question j of fact 
upon which the rights of the parties depend, 
but merely makes findings as to subsidiary 
circumstantial facts which bear upon it. such 
findings will not support a judgment! unless 
the circumstantial facts as found are siXch that 
the ultimate fact follows from them as a necessary 
inference and may be held to result as a conclu¬ 
sion of law. (Italics supplied.) 

The appellants cite Wigmore on Evidence , 2bd Ed., 
Secs. 2487, 2489, 2491 (p. 11 of the Brief), as authority 
for the statement that a presumption is not evidence. 
Technically, of course, a presumption is not evidence. 
It is something which human experience, oil, as in 
this case, the statute, sets up in lieu of evidence. It 

i # 

is the judgment of the law as to what is sufficient to 

i 

establish the fact. As was said in Kelly v. Jgckson , 
6 Peters 622, at page 632: j 

It (prima facie evidence of a fact) is s^ich as, 
in judgment of law, is sufficient to establish 
the fact; and, if not rebutted, remainfe suffi¬ 
cient for the purpose. 


And even though a presumption is not technically 
evidence, it has evidentiary value and must be taken 
into account in determining the ultimate facts. The 
Circuit Court of Appeals, 6th Circuit, recognized this 
rule in the case of Shwab v. Doyle, 269 Fed. 321. This 
case was reversed by the Supreme Court of the United 
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States in 258 U. S. 529, but on other grounds. We 
quote from page 333: 

The provision in question raises a presump¬ 
tion of fact, not a presumption of law, and 
under well-settled rules a presumption of fact 
may be taken into account in determining the 
ultimate fact. * * * Of course, a pre¬ 

sumption can never be allowed against ascer¬ 
tained and established facts. But unless the 
statutory presumption may properly be taken 
into account in determining the ultimate fact, 
it has no office. Elements wffiich, in the ab¬ 
sence of evidence to the contrary, are made 
sufficient to conclusively establish the ulti¬ 
mate fact, can not be said to have no eviden¬ 
tiary influence in reaching that conclusion. 

The court in the foregoing case was discussing the 
same statutory presumption which is under consid¬ 
eration here. 

The burden of proving the contrary of the presump¬ 
tion was on the appellants. The Board made no 
finding as to whether or not the appellants had met 
this burden, and this was equivalent to finding that 
they had failed to do so. This is in accordance with 
the long-established rule which is well stated in -3 ^ 
Cyc. 19S5, as follows: 

* * * An omission of the findings to 

cover a particular fact or issue is to be deemed 
a finding, on that fact or issue, against the 
party having the burden of proof. 

The true test of the sufficiency of the findings may 
be found in the answer to the question as to whether 
or not the findings, as they stand, would be sufficient 


13 


to support the decision of the Board had no testimony 
been introduced relative to the physical and mental 
condition of the decedent. The findings m^et this 
test. The Board found that the transfers weiie made 
on a certain date; that within less than twp years 
thereafter the decedent died; the statute says that 
such transfers “shall be deemed to have bee^i made 
in contemplation of death unless shown to the con¬ 
trary.” The findings nowhere indicate that any 
showing was made to the contrary. The conclusion, 
therefore, is inevitable that such transfers were made 
in contemplation of death, unless the Board ^rred in 
failing to find formally that the statutory presump¬ 
tion had been rebutted. This was not errors if the 

i 

record discloses any substantial evidence to siupport 
the presumption of the statute. I 

ii I 

I 

There is substantial evidence to support the findings ihat the 
transfers were made in contemplation of deat^i 

The appellants attempted to meet the burden of 

i 

proof; the Board found that the transfers wer4 made 
in contemplation of death. That finding will pot be 
reviewed except to determine whether or no^- it is 
supported by any substantial evidence. W. K. Hen¬ 
derson Iron Works and Supply Co. v. Blair,\ Com¬ 
missioner (C. A. D. C.), 25 F. (2d) 538; Lyscomb 
et al. v. Commissioner (C. C. A. 2nd), 30 F. (2d) 818; 
Avery v. Commissioner , 22 F. (2d) 6. 

In construing what is meant by the words “in 
contemplation of death” it is not necessary that the 

i 


I 


14 


transfer be made in anticipation of immediate death; 
it is sufficient if death is anticipated in the immediate 
or not unreasonably distant future, and that such 
anticipation is the motivating cause of the transfer. 
Rengstorff v. McLaughlin , Collector , 21 F. (2d) 177; 
SJncab v. Doyle, 269 Fed. 321, at 331 (reversed on 
other grounds in 25S U. S. 529); Smart v. United 
States , 21 F. (2d) 188; Rea v. Heiner, 6 F. (2d) 3S9. 

The latter case is cited by appellants as authority 

for the statement that the contemplation of death 

must be “the onlv cause" of the transfer. What the 

court undoubtedlv meant was that it must be the onlv 

%/ %/ 

cause for making the transfer at that particular time. 
There may be many other causes for making such a 
transfer, such as love and affection for children, 
family, etc., but in order to bring it within the statute, 
contemplation of death must have been the “moti¬ 
vating" cause, that is, the cause for acting at that 
particular time rather than at some other. 

The test as to whether there is “anv substantial 
evidence’ 7 to support the conclusion of the Board 
is more than met. 

Christian Loetscher died of Bright's disease (R. 29) 
and other complications on May 10, 1922 (R. 32), at 
the age of 71 years 9 months and 9 days (R. 35). 
He was over 70 years of age at the time of the trans¬ 
fers in question. For about a year prior to the date 
of the transfers he had been attended by two physi¬ 
cians (R. 26, 51) and one nurse, and a part of the 
time by two nurses (R. 44, 45, 59), one physician 
testifying that he had called regularly, sometimes 
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every day, from June 12, 1920, to the date of death 
(R. 42). Mr. Loetscher had a particularly ^erious 
illness in February and March of 1920. (1^. 51.) 

From some time in 1919 until the time of the transfers 
in February of 1921, Mr. Loetscher was suffering 
from a tumorous condition of the spleen, an ulcer on 
his toe, arteriosclerosis, nephritis, persistent vomit¬ 
ing, and had albumen in his urine. (R. 33, 34.) 
The enlarged spleen pressed on his liver, hear|t, and 
lungs. (R. 35.) There is considerable additional 
testimony by the two physicians and two nuifses as 
to the serious physical condition in which the decedent 
found himself during the year prior to the date iof the 
transfers. We respectfully submit that this record of 
his serious physical condition, in connection with his 
advanced age, constitutes substantial evidence! more 
than sufficient to support the conclusion of the feoard 
that the transfers were made in contemplation of 
death. | 

Appellants in their brief (p. 12) contend th^t the 
decision in this case is in conflict with prior decisions 
of the Board of Tax Appeals and also of those pf the 
courts, and cite the following cases as authority for 

that statement. An analysis of each of these cases 

■ 

discloses that there were various motivating pauses 
for the transfers other than contemplation of death. 

Appeal of Spencer Borden , Jr., Executor, 6 B. T. A. 
255. The motivating cause was to escape the income 
tax. 

Estate of Charlotte C. Lozier v. Commissioner\ 7 B. 
T. A. 1050. The stroke of paralysis came only two 


i 
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days before the transfer, and the plan had been 
maturing for a number of years. 

Isaac Gimbel, et al. v. Commissioner, 11 B. T. A. 
214. The plan had matured long before the illness. 

William L. Nevin, Executor , v. Commissioner, 16 
B. T. A. 15. This was the John Wanamaker transfer 
to his son., The plan had been maturing for a great 
many years. 

Vaughan v. Riordan, 280 Fed. 742. The transfers 
had been long planned in order to ayoid the income 
tax. 

Gaither y. Miles, 269 Fed. 692. The decedent indi¬ 
cated that transfers were not in contemplation of 
death by reserving a life estate and the right to change 
beneficiaries. 

Mary L. Howard, Administratrix, v. United States, 

65 Ct. Cls. 332. The transfers were made to escape 
the tax. 

Robert E. Safford et al., Executors, v. United States, 

66 Ct. Cls. 242. A part of the estate was outside the 
United States. The transfer was made on advice of 
decedent's attorney in order to clear up certain ad¬ 
ministrative; conditions in connection with the han¬ 
dling of the estate. 

Sarah L. Meyer et al., Administrators, v. United 
States, 60 Ct. Cls. 474. The transfers had been con¬ 
templated for a number of years. 



Section 402 (c), Revenue Act of 1921, continues jin force 
similar provisions of the Revenue Act of 1918, and is con¬ 
stitutional as applied to the transfers in question | 

The transfers involved in this case were ipade in 
February, 1921. The Revenue Act of 1921 pras not 
approved until November 23d of that year. Appel¬ 
lants contend that since the Revenue Act of 1^21 was 
not in effect at the time of the transfers, the tjax can 
not be levied under the provisions of that lawj unless 
it is given a retroactive effect, and that if given such 

i 

retroactive effect the section is unconstitutional. 

Whatever virtue there may be in this argument, 
it has no application to the facts that here confront 

us. The Revenue Act of 1918 was in effect at the 

! 

time the transfers were made in February,! 1921. 

i 

The wording of Section 402 (c) of the Reveniie Act 
of 1918, is identical with the wording of Section 402 (c) 

i 

of the Revenue Act of 1921. This section ^as re¬ 
enacted in 1921 without the change of a wor[d and 
even carried the same section number. The Section 
in the Act of 1918 was repealed by Section 14p0 (a) 
of the Act of 1921, the repeal taking effect On the 
passage of that act; but Section 1400 (b) specifically 
continued the Act of 1918 in force for the assessment 
and collection of all taxes which had accrued jthere- 
under, and, in the case of taxes imposed by tlie Act 
of 1921 in lieu of taxes imposed by the Act of! 1918, 
the provisions of the Act of 1918 imposing such taxes 
were continued in force until the correspondiiig tax 
under the Act of 1921 took effect. j 



18 


Section 402 (c) of the Act of 1921 was merely the 
continuation of the same section in the Revenue 
Act of 1918, the new act taking effect simultaneously 
with the repeal of the old one. It is well settled that 
under these circumstances the new law is merely a 

V 

continuation of the old one. 

In Bear Lake Irrigation Co. v. Garland , 164 U. S. 
1, the Supreme Court of the United States discussed 
a similar situation. We quote from page 11: 

Upon comparing the two acts of 1888 and 
1890 together, it is seen that they both legis¬ 
late upon the same subject, and in many cases 
the provisions of the two statutes are similar 
and s almost identical. Although there is a 
formal repeal of the old by the new statute, 
still there never has been a moment of time 
since the passage of the Act of 1888 when these 
similar provisions have not been in force. 
Notwithstanding, therefore, this formal re¬ 
peal, it is, as w’e think, entirely correct to say 
that the new* act should be construed as a 
continuation of the old with the modification 
contained in the new’ act. 

In view of the fact that this provision of the law r 
has operated continuously and without interruption 
since before the making of the transfers, no question 
as to the retroactive application of the Revenue Act 
of 1921 can properly be raised, and authorities cited 
by appellants as to the unconstitutionality of the 
section are inapplicable. Those cases dealt with 
either the 1916 Act, w’hich contained no retroactive 
provision, or transfers not made in contemplation of 
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death, and which had been completed prior I to the 
passage of the Act in question. j 

It is suggested that even if appellant’s argument 
were sound as applied to transfers completed prior 
to the passage of the Act, the transfers in this case 
were in contemplation of death and therefore con¬ 
structively not completed until the dei th took 

I 

place, which was subsequent to the passage bf the 
Act of 1921. 

IV 

Appellants are not entitled to an allowance for attorneys, 
fees incurred in the proceeding before the Board of Tax 
Appeals in the absence of proof as to the amount or 
value thereof 

I 

In their petition on appeal from the determination 
of the Commissioner, appellants asked for an; addi¬ 
tional allowance of $500 for expenses and $2,500 for 
attorney’s fees in connection with such appeal. 
(R. 12.) | 

No testimony was offered before the Board bjy the 
appellants in support of either of these sums, j The 
Board, however, looking to its own record, deter¬ 
mined that the disbursements of the appellants \tauld 
approximate $500 and allowed that sum as & de¬ 
duction; but being unable to determine frond the 
record before it what the executors might be called 
upon to pay as attorney fees, and no testimony hav¬ 
ing been offered in support of the claim, the Bpard 
disallowed that item. (R. 20.) In their petition 

I 

for review of the decision of the Board, appellants 
assign as error the failure of the Board to make 


i 


20 


provision for the “ allowance of necessary costs and 
expenses in determining the taxable estate of de¬ 
cedent.’ ’ (R. 25.) As the Board allowed the claim 

i 

for $500 expenses, the only item here involved is 
the claim for $2,500 attorneys’ fees. In their brief 
(p. 17) appellants contend that the Board of Tax 
Appeals has no authority to determine the proper 
expenses to be deducted, and therefore ask that this 
Court modify the decision of the Board so as to pro¬ 
vide for a direction to the Commissioner of Internal 
Revenue to allow as a deduction such expenses and 
costs as may be allowed by the Court having juris- 

i 

diction of the Estate. 

Under the Statute, upon an appeal from the 
determination of the Commissioner, it is the duty 
of the Board to redetermine the amount of the de¬ 
ficiency. (Sections 308, 318, Revenue Act of 1926.) 
The contention of appellants is not entirely clear, 
but apparently they are seeking to establish a lack 
of jurisdiction in the Board of Tax Appeals to de¬ 
termine the proper amount of the deduction, and to 
confer that jurisdiction either on the Commissioner of 
Internal Revenue or the probate court having juris¬ 
diction of the estate. This suggestion does not seem 
to deserve serious consideration. It is the duty of 
the Board on redetermination to fix the amount 
which is to be deducted in determining the deficiency. 
In this case the decision of the Board is in accordance 
with law'. No proof w'as offered as to attorneys’ 
fees, and there being nothing before the Board upon 


which a finding could be made, it very properly did 
not make one. We invoke again the principle of law 
heretofore referred to in this brief to the effect that 
an omission to make findings covering a particular 
issue is to be deemed a finding on that fact j against 
the party having the burden of proof. 

The appellants raised the issue as to the allowance 
of attorneys’ fees, and wholly failed to meet or sup¬ 
port it with any testimony or evidence at the hbarings. 
In this Appellate Court, for the first timie, they 
suggest the modification of the Board’s decision so as 
to direct some person or body, other than thd Board, 

j 

to do what the Board should and would have |done in 
the exercise of its jurisdiction, had appellants not 
neglected the opportunity of supporting thejr claim 
at the proper time and place, to wit, at the hearing 
before the Board. 

Even if this Court had the power to do a$ appel¬ 
lants suggest, the request comes too late. Having 
failed to offer any evidence in support of the}r claim 
when they had the opportunity, they must be held to 
have waived it, and it can not now be asserted. 
The Santa Maria , 10 Wheaton, 429, at 444. j 


CONCLUSION 

We respectfully submit that the decision of the 
Board should be affirmed. 

G. A. Youngquist, 
Assistant Attorney General. 
Sewall Key, 

A. H. Conner, 

Special Assistants to the Attorney General 
C. M. Charest, 

General Counsel , 

Bureau of Internal Revenue , 
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